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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: IAS PART 4 :
: X

THE BOARD OF MANAGERS OF MANHATTAN
PLACE CONDOMINIUM, On Its Own Behalf And On
Behalf Of Individual Unit Owners, and MANHATTAN
PLACE CONDOMINIUM, s
’ Plaintiffs, .
Index No.: 652240/17
DECISION/ORDER

-against-

616 FIRST AVENUE, LLC, JDS CONSTRUCTION
GROUP LLC, JDS DEVELOPMENT LLC, SHOP
ARCHITECTS P.C., WSP CANTOR SEINUK
STRUCTURAL ENGINEERS, RA CONSULTANTS
LLC, BURO HAPPOLD CONSULTING ENGINEERS,
P.C., ECD NY INC. and PETERSON GEOTECHNICAL

CONSTRUCTION LLC,
Defendants.

- HON. FRANK P. NERVd, J.S.C.: B " ‘

In this commercial negligertce action, defendantsSI_—IoP Architects P.C. (ShoP), WVSP
Cantor Seinuk Structural Ertgineers (WSP)and ’Bttro Happold Consulting Engineers, P.C. (Buro
Happold; together, the desi gn.defendzihts)vmove to dismiss the‘complaint as against them,
pursuant to CPLR 3211 (motion sequence number 00.1). For the following reaeons, this motion
is granted. |

BACKGROUND

Plaintiffs Manhattan Place Condom1n1um and the Board of Managers of Manhattan Place

Condominium (together plaintiffs) are, respect1vely, the'owner and the board of managers of a

residential condominium bu11d1ng (the bu11d1ng) located at 630 First Avenue in the County, City

and State of New York. Seenotice of motion, exhibit A’(complaint), 1,12, Defendant 616
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First Avehue, LLC (616 First) Ais the owner of the barcel of proberty located next to the building
at 616-626 First Avenue (the .adjacent property). 1d., 9 2, 17. Co-defendants JDS Construction
Grouia LLC and’ JDS Dev'elopmerit LLC (together, tﬁe JDS defendants) are, respectively, the-
genergl contractor and the real estéte develober that 616 hired to construct a building.on the.
adjacent property. Id., 9 18. The design defendants are, respectively, the architectural firm
(SHoP), the structural engineering company (WSP) and the consﬁlting engineering company
(Bur'o_ Happold) that the JDS deferidants retained in connection with that project. Id., 4 19-23.
| This action is baéed’ on structural damage that.the bliilding suffered as a result of

excavation and devs;atering erk that was being perfér;ned on the adjacent property'in 2014 in
coﬁnection with defendants’ building cieveiopment project. See notice of motion, exhibit A
(complaint), 9 11-16. In their pre-answer motion, thc;, design defendants claim that they were

- not involved with this wdrk, and argue that plaintiffs’ claims should thérefore be Aismissed as
agaiﬁst them. Th.e'design defendants have presented affidavits from officers of SHoP, WSP and

| Buro Happold', alohg with copies éf the-contracts that their respective comﬁanies entered into

| with plaintiffs, to support their argﬁments. See Notice of motion, exhibits B (Buro Happold
contract), C (SHoP contfact);:}Sigaty reply afﬁrmation (SHoP); Engbretsen reply affirmation
(Buro Happoid); Hechle; reply afﬁrmatioﬁ (WSP) & exhibit A (WSP contract). Plaintiffs, 616
First and the JDS defendants have submitted" oppoéifion papérs with 1egal arguments, but no
other d(;cumentary evidence.

Plaintiff commenced this action on April 26, 2017 by filing a summons and complaint

that sets forth causes of action for: 1) strict liabili_ty (against all defendants); 2) negligence

(against all defendants); 3) private nuisance (against all defendants); and 4) breach of contract
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(against the JDS defendants). See notice of .moti.on, exhibit A. Defendant RA Consultants LLC
filed aﬁ answer with cross c_l.aims on June 23, 2017." Defendant Peterson_ Geotechnical |
Constr_ucﬁon LLC (Petefson-) filed an answer with cfoss claims on July 7,.2017. Defendant ECD
NY Inc. also filed an answer with cross claims on Juiy 7,'2017. 616 First and the JDS defendants
filed ajoint answer on July 12’ 2017 that includes cross claims against the design defendants?or:
1) contribution; 2) common-law indemnity; 3) contractual indemnity; and 4) breach of contract.
See Kaufman affirmation in opposition, exhibit A. vPeterson filed an arﬂended answer with cross
claims on Jufy 27,2017, and thereafter filed a third-party summons and complaint on December
12,2017. The design ciefendants have not yet ﬁled an answer. Instead, the design defendants
have filed the instant motion ;to dismiss thé .complaivnt and the cross clvéii'ms of 616 First and the
JDS defendants (motion sequence number 001).
DISCUSSION

As mentioned, thé design defendénts'are_nameci in plaintiffs’ causes of action for strict -

liability, negligence and private nuisance. In theif.moti’on_, the design defendants assert that the
| documentary evidence bars all of these claims as against them, however, and argue that they

should be dismissed asa rﬁaﬁer of law. When evaluating a defendant’s motion to dismiss,
pursuant td CPLR 3211 (a), fhé coﬁrt_ “must give thé V'p_leiaadings a liberzﬂ COnstrustion, accépt the
allegations as true snd aéc’drd the plaintiffs every possible favorable infsrence.” See Cha.nko‘v .
Americqn Broadcasting Cos. Inc., 27 NY3d 46, 52 (2106), citing Goshen v Mutual Life Ins. Co.
of NY., 98 NY2d 3.14, 326 (2002). However, where the documentary evidence submitted flatly
contrsdicts the plaintiff’s fa;:tﬁal claims, the entitlement to the presumptidn of truth and the ,

~favorable inferences are both rebutted. Sc’ott v Bell Atl. Corp., 282 AD2d 180, 183 (1* Dept

3
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_ 2001) affd as mod Goshen v Mutual sze Ins. Co. of N Y., 98 NY2d 314 (2002), citing Ullmann v
Norma Kamali, Inc., 207 AD2d 691, 692 (1* Dept 1994) More particularly, the Court of
Appeals holds that a “CPLR 3211 (a) (1) motion to dismiss on the ground that the action is
barred by documentary evidence . . . may be appropriately graﬁted dnly where the documentary
evidence ﬁtterly refutes p_laintiffs factual allegations, conclusively establishing a defense as a
matter of law.v”- Goshen v Mutual Life Ins. Co. of New York, 98 NY2d 314, 326 (2002), quoting
Leon v Martinez, 84 NY2d 83, 88 (1994). Here, the design defendants raise dismissal arguments
against eacﬁ of plaintiffs’ three causes Qf actibn against them. o

Plaintiffs’ first céuse- of action for strict liability alleges that:

“Defendants are stricﬂy liable under applicéble New York law, including New

York City Building Code § 3309.4, for all property damages to plaintiffs’ property

resulting from their wor
See notice of motion, exhibit A (complaiﬁt), q 69. The cited Code provision, provides that “the
person who causes an excv:avati'on or fill to be made shall, at all times and at his or her own
expense, preserve and protect from damage any adjoining stfucturc;s.” NYC Administrative
Code § 3309.4. The Court of Appéals recognizes that New York law has long treated-this Code

' '.provisionA as a strict liability statute. See Yenem_ Corp. v 281 Broadway Holdings, 18 NY3d 481,
490 (2014). The Appellate Division, First Department has also consistently held that a § 3309.4.
strict liability claim vmayinot be maintained against a party that establishes “that [it] was neithe;

 the [party] who made tﬁe decision to excavate nor the contract(;r who carried out the physical
eXcavation work.” See Azherican Sec. ‘Ins. Co. v Church of God of St. Albans; 131 AD3d 903, .
905 (1 Dept 2015), citing 87 Chambers, LLC v 77 Reade, LLC, 122 AD3d 540, 541 (1* Dept

2014); Coronet Props. Co. v L/M Second Ave., 166 AD2d 242,243 (1% Dept 1990); Rosenstock v
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Laue, 140 AD 467, 470 (1* Dept 1910). Here, he design defendants argue that they “were
neither the 'landoWner nor the icontractor that ‘performed the excavation or dewatering operations-
- at the project.” See defendants’ rnem‘of law at 12. Plai‘ntiffsrespond that the design defendants’

“have failed to show conclusively that they:_Were not responsible for the design and decision to
excavate.” See.plaintiffs’ mem of law at 9. In reply, the désign defendants repeat that they were
“neither the ownersof [the building] 1OF the parcel of land iipon which it was built, nor the
contractors who perforrned the,exca,_\'/at-‘ion or dewatering ‘operations.” See defendants’ reply mem
at9. They also'present' afﬁdavit's:from theirrespective ofﬁcers and copies of their respective
contracts with plaintiffs. The conrt wi-ll reifieW-each in turn.

With respect to SHoP, the -design defendants present -an afﬁdavit from its director of legal

affairs, Todd Slgaty (Slgaty) as well asa copy of SHoP s contract with 616 First. See Slgaty
reply aff; exh1b1t A (SHoP contract) Slgaty states that SHoP “was not responslble for the design
or construction of the excavatlon excavatlon support dewaterl-ng system or the protection of the -
E adjacent buildings;” that 1t “dld not have control over the means and methods of the

constructlon > and that it “d1d not act on behalf of the owner . . . during the excavation and
dewatering operations.”_ 1d.; Sigatyreply a_ff, ﬁ: 5, 7-8;- The relevant portion of the SHoP
contract provides as follows: -

“§3.6.1.1 The Architect, -'[i.e.., SHoP] shall advise and consult with the Owner

[i.e., 616 First] during the Construction Phase Services. The Architect shall have

authority to act on.behalf of the Owner only to the extent provided in this _

Agreement. The Architect shall not have control over, charge of, or responsibility

for the construction means, méthods, techmques sequences or procedures or for

safety precautions and ‘programs in.connection with the Work, nor shall the

~ Architect be responsible for the Contractor’s failure to perform the Work in

accordance with the requirements of the: Contract Documents. The Architect shall
be respon51b1e for the Architect’s negligent acts or omissions, but shall not have
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control over or charge of, and shall not be responsible for, acts or omissions of the
Contractor or of any other persons or entities performing portions of the Work.”

1d.; exhibit A at 10. Nothing in the SHoP contract suggests that SHbP played any role in the
subject dewatering _operétions. Instead, the third se;nténce plainly provid;;s that SHoP was not to
have any such role. The court finds that this documentary evidence conélusively demonstrates
that SHdP was “ﬁeither the party who made the decision to excavate nor the contractor who
carried out the physical excéilation work.” Thefeforc, the court also finds that plaintiffs may hot
maintain a § 3309.4 strictvl_iability claim against SHOP, as a matter of law. Consequeritly,v the
court grants so much of the design defendants’ motion as seeks to dismiss plaintiffs’ first cause
of actioﬁ against SHoP. |

-With réspect to WSP, the design dcfendaﬁts present an affidavit from its assistant U.S.
general counsel, Eric Hechlévr (Hechler), as well asa copy of WSP’s.con‘.[ract with the JDS
defendants. See Hechler reply aff; exhibit A (WSP contract). Hechler stétes that WSP “provided -
structural design.services,” but that it “Waé not responsible for the design or construction of the
excavation, excavation support or dewafcering systems,” and that it “did not have control over the
means- and methods of the cénstrubtion as related to the e*caVation and dewatering systems.”
]é’.; Hechler reply aff, 9 4-.5_, 7. The-reﬁlevant portion of the WSP contract provides as follows:

“(2) WSP shall n;)t have coﬁtrol or charge of, and shail not be responsible for,

construction, means, methods, techniques, sequences or procedures, for safety

precautions and programs in connection with the work, or for the failure of any

~Contractor to carry out the work in accordance with the Contract Documents.”
Id.; exhibit A. This contractual provision makes it plain that WSP had no role in any

construction activity, including the subject dewatering operations. The balance of the WSP

~ contract indicates that WSP’s structural design work consisted mainly of preparing “schematic
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_design,” “design development,‘” and-‘;eonstructiOn design” documents, and of participating in
" periodic meetings. Tne court finds that this' documentary evidence conclusive ‘demonstrates that .
- WSP was “neither the party who méde the decision to excavate nor the contractor who carried
out the physical excavation work.” .Therefore, fhe court alse finds that plaintiffs may not
* maintain a § 3309.4 etriet liability claim against WSP, as a matter of law. Conseciuently, the
~ court grants so much of the design defendants’. motion as seeks to dismiss plaintiffs’ first cause
~ of action against WSP.

With resnect to Buro Happold, fhe design defendants present an affidavit from its Nerth
American director of operations, J o}ice_ Engbretsen v(Engbretsen), as well as a copy of Buro |
Happold’s contract Witn 616 First. ;S‘ee Engbretsen reply aff; exhibit A (Buro Happold contract).
Engbretsen states that Buro Happoldprovided “mechanical and plunlbing engineering services,
facade engineering, lighting, -ener.gyv modeling, building resiliency and SMART building system
design.” Id.; Engbreteen reply aff, § 4. However, Engbretsen stated that Buro Happold “was not
responsible for the design or construction of the excavation, excavation support or dewatering‘
system,” and that it “did net have control over the means and method of the construction.as

 related to the e_xcavation and dewatering operations.” Id., 9 5, 7. The Buro Happold contract
states that Buro Happold “shall pfoVi-de the services described in Exnibit A,” which is the
proposal that Buro Happoid submitted to 616 First, and is annexed to the Buro Happold contract.
1d; exhibit.A. That proposal speciﬁes the sin services that 'Enébretsen mentioned in her
affidavit, but lists as “exclusions” to Buro Happold’s mechanical/plumbing engineering services:
1) “civil and site engineering;”ﬂ 2) “underslab drainage design;” 3) “water featur_e design;’; and 4)

“irrigation systems design.” Id. Plaintiffs urge that the wording of these exclusions is
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" nevertheless problematic as regards Buro Happold’e involvement with dewatering work.l See
_plaintiffs’ mem of law at 8. They partieularly note that the “civil and éite engineering” exclusion
states that Buro Happold “will pick up 'draina'ge below the park where it enters the cellar ceiling,”
and suggest that this may relate to dewatering. Id.; Engbretsen reply aff, exhibit A. However,
there is no textual basis for this suggestion. The “scope of work” portion of the Buro Happold

~ contract does not mention 'deWatering work, and the above exclusion does not refer to
“dewdtering operation.s’v’ by name, either. Id., Engbretsen reply aff, exhibit A. Instead, the court
notes that section 2 of the “terms and conditions” portion of the Buro Happoldcontract
specifically etates that “this agreement does not confer on Buro Happold the responsibility-or the
authority to control, direct or supervis.e construction means, methods, techniques, sequences or
procedures, or safety measures and programs.” Id. As a result, the court ﬁnds that there is
sufficient doc_umentary evidence from which to conclude fnat Buro Happold was “neither the
party who made the decieion to excavate nor the contractor who carried out the physical
excavation work.” Consequently, the court also finds that plaintiffs may not maintain a § 3309;4
strict liability claim against Buro Happold, as a matter of law, and grants so much of the design
defendants’ motion as seeks to dismiss plaintiffs’ first cause of action against Buro Happold.
Plaintiff’s second cause of action éoundsiin negligence. Pursuant to New York law, “the
traditional common-law elements of negli gence” are: “duty, breach, damages, causation and
foreseeability._” Hyatt v Metro-North Commuier R.R.,16 AD3d 218, 218 (1* Dept 2005). In
their mo’don, the design defendants argue that they did» not owe plaintiffs any duty of care. See
defendants’ mem of law at 6-12. Rega;ding that element of plaintiffs’ claim, the complaint

alleges that:
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“Defendants, their agents and employees were negligent and careless in the

construction, design, planning, monitoring and implementation of the site work as

set forth above and as follows: failing to take necessary measures to protect [the

building], including the fountain, sidewalks and plaza; failing to dewater [the

. building] in a safe and appropriate manner, failing to properly manage the project

after learning about the ‘conditions of [the building], including the plaza,

sidewalks and fountain; failing to warn plaintiffs and the public in general of the

dangerous conditions related to the excavation and dewatering of [the building];

employing incompetent or inadequate workers and means and methods of

construction; and in general being reckless and careless.”
See notice of motion, exhibit A (complaint), § 73. The design defendants specifically argue that
they owed plaintiffs neither a statutory nor a contractual duty of care. See defendants’ mem of
law at 7-11.. With respect to the former, the design defendants refer to the duty set forth in NYC
Admin Code (Building Code) § 3309.4, and argue that it does not apply to them because they
were “neither the owners of [the building] nor the parcel of land upon which it was built, nor the
contractors who performed the excavation or dewatering opcrations.” Id. at 9. Plaintiffs respond
that the design defendants “have failed to demonstrate” this, and that, “on the contrary,
documents submitted by SHoP and Buro Happold point to exténsive oversight responsibilities,”
while “WSP has submitted absolutely no proof as to the scope of its work.” See plaintiffs’ mem
of law at 8. However, the court has already determined that the documentary evidence herein
conclusively demonstrates that none of the design defendants was “the party who made the
decision to excavate nor the contractor who carried out the physical excavation work.”
Therefore, the statutory duty of care imposed by Building Code § 3309.4 clearly does not apply

_ to them. See e.g. Yenem Corp. v 281 Broadway Holdings, 18 NY3d 481; American Sec. Ins. Co.

v Church of God of St. Albahs; 131 AD3d 903; Chambers, LLC v 77 Reade, LLC, 122 AD3d

540; Coronet Props. Co. v L/M Second Ave., 166 AD2d 242; Rosenstock v Laue, 140 AD 467.
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With respect to a contractual duty of care, the design défendants note that none of them
executed a contract with piaintiffs. See deferidants’ mem of law at 9-11. This is clearly true, as
the SHqP, WSP and Buio Happoldi contracts all make clear. See Sigaty reply aff, exhibit A;
Hechler reply aff, exhibit A; Engbiet_sen reply aff, exhibit A. The design defendaiits further note
that subparagraph 10.5 of .the SHoP contract specifically provides that “nothing contained in this
agreement shall create a-contractual relationsiiip with, or a cause of action in favor of, a third

party against either the‘Ow.ner or ihé Architect.” See defendants’ mem of law at 1 1; Sigaty reply
aff, exhibit A at 22. Fi)r its part, the court notes that the WSP contract contains a similar
© provision in paragraph 9.'of'the section e_ntitleci “disclosures for structural and engineering design
services” (although the Buro 'Happ'bld contract does not appear to). Id., Hechler reply aff, exhibit
CA; Engbretse.n reply aff, eixhibit A. In any‘case; it is plain that none of the design defendants ever
contracted directly with plaiinﬁffs. As a result, the court agrees that none of the design
- defendeints owes’pl».a(intiffs‘.a'contractual duty of care. Therefore, the court concludes that
pléintiffs’ negligence claim catinot survive agéinst the.des.ign defendarits, as a matter of law,
because plaintiffs cannot eétaiblish the “duty of care” element under either a statutory or
contractual theory. Accdrdingly, thie court grants so much of the design defendants’ motion as
seeks dismissal of plaintiffs’ second cause of action against them. |

Plaintiffs’ iinai cause of action al'legeé private nuisance. “The elements of a private .
nuisance cause of action are: ‘(1) an interference substantial in nature, (2) intentional in origin,
(3) unreasonable in éharacter, (4) with a'perscin’s property right to use and énj oy land, (5) caused
by another's conduct in acting or failure to act.’” T aggart v Costabile, 131 AD3d 243, 247 (2d

Dept 2015), quoting Copartilnd'us. v Consolidated Edison Co. of N.Y., 41 NY2d 564, 570 (1977),

10
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citing Restatement of Torts § 822 A claim of “nuisance can be negligent; it does not have to be
intentional.” Lzberman \J Cayre Synergy 73 LLC, 108 AD3d 426, 427 (1% Dept 2013) 01t1ng
Copart Indus., 41 NY2d at 569. Here, the complamt alleges that;

“Defendants acts or omissions to act, including their dewatering activities,

interfered with and continue to interfere with plaintiffs’ right to use and enj oy the

[building].”
See notice of motion, exhibit A (complaint), § 77. The design defendants argue that “plaintiff
fails to identify any alieged intentional or unreasonable interference with the use and enjoyment
o_f the plaintiffs’ property,” and note that they “did not perfdrfn or supervise any of the excavation
or dewatering operations..”-.See defenciants’ mem of law at 13. Plaintiffs respond that the design
defendants “fail to present any facts establishing that they did not intentionally and unreasonably

" interfere wifh plgintiffs’ enj}oynient of their property fhrough [the design defendants’] actions or

failure to act.” See plaintiffs’ mem of law at 10. It is true fhat, as the moving parties, the design
defendants bear the burden of proof in this motion. However, the court has already found that
the design defendants have presented sufficient documentary evidence to establish that they had
no role in the dewatering operations at the building. Because this documentar_y evidenee “flatly
contradicts” the factual claims made in the portion of -the complaint containing plaintiffs’ private
nuisance .cl'aim, the burden of proof devoli/es on plaintiffs instead, ‘and plaintiffs have failed fo
meet that burden by presenting any evidence of their own. Scott v Bell Atl. Corp., 282 AD2d at
| 183 Therefore, the court concludes that pla1nt1ffs have failed to establish that the design
defendants committed any “interference” with their property that would give rise to a private
nuisance claim. Aceorciingly, the court grants so much of the design defendants’ motion as seeks

the dismissal of plaintiffs’ third cause of action against them.

11
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Finally, 616 First and the JDS defendants also oppose the design defendants’ motion to
the extent that it seeks dismissal of the four cross claims that they have asserted in their answer.
See Kauffman affirmation in opposition, {9 1-8. These allege: 1) contribution; 2) common-law
indemnity; 3) contractual indemh’ity; and 4) breach of contract. Id.;.exhibit,A. 616 First and the
JDS defendants specibﬁcally request that the court permit them to assert these cross claims in a
third-party action against the design defendants, in the event that the court should dismiss
pléintiffs’ complaint asl against tﬁém. 1d., 9 7-8. They cite Appellate DiVision, Second
Department, case law that con'ﬁrmys a trial court’s procedural authority to do so. See e.g. Soodoo
v.LC, LLC, 116 AD3d 1033 (2deept 2014). In their reply papers, the design defendants cite a
qua‘ntity of Appellate Division, First Department, precedent in opposition to this request. See
defendants’ reply mem at 10; see also Davis v Isdacson, Robustelli, Fox, Fine, Greco &
Fogelgaren, 283 AD2d 349‘ a* Dept 2001); Martinez v T ishman Constr. Corp., 227 AD2d 298

| (1* Dept 1996). The court notes that, in Licata v AB Green Gansevoort, LLC (158 AD3d 487,
490 [1* Dept 2018]), the First Department recently held that “ owner defendants are not entitled
to common-law indemﬁiﬁc'a‘tion or contribufion from contractors . . . [where] there is no
evidence that the -contr_actoré were negligent.” Here, the design defendants have demonstrated
that plaintiffs’ negligenCe c.laim‘s'against them fail, as a matter of law. As a result, the proposed
third-party contribution anci indemnification claims that 616 First and the JDS defendants seek to
raise against thé design defendants would also fail. Therefore, there is no reason for the court to
authorize 616 First and the JDS defendants to plead these particular claims in a third-party .
complaint, even though it has the proc.edu'ral discretion to allow it. Their fc;urth cross claim, for

breach of contract, requires different analysis.
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The proponent of a breach 'vof contract claim mﬁst plead the existence and terms of a
valid, binding contract, its brea'c-h,;and resulting damages. See e.g. Gordon v Dino De Laurentiis
A éorp., 141 AD2d 435 (15‘. Dept 1988). As it is pled in the July 12, 2017 answer, the fourth Cross
claim alleges that the design defendants “failed and neglected to comply with the terms and
speciﬁcgtions ef [their respective contracts], thereby breaching their agreements with” 616 First
and the JDS defendants. See Kauffman affirmation in opposition, exhibit A, § 63. It more
~ specifically alleges that “if the pléintiff \%)as caused to sustain . . . injuries . . .and in the event that
i any judgment is recovered . . . against [616 First and the JDS defendants], then [the design
de_fendants] ... are or will be responsible by 'virtue of the terms, covenants, warranties and
’ eléuses, and by way of a third-barty beneﬁc'iary provision contained in said agreement[s].” Id.,
62. However, as was previously noted, both the SHoP and WSP contracts contain clauses that
expressly forbid third-party claims against them. Thus,.the documentary evidence conclusively
refutes the cross claim’s allegation of third-party liability by either of those parties. Therefore,
there is no reason to permit 616 First and the J DS defendants to re-assert their breech of contract
cross claim against either SHoP or WSP as a thi-rd-party claim. The Buro Happold contract does
net contain a “no third-party liability” clause, however. Further, even though it is a nebulous and
non-specific ellegation, at best, tﬁe fourth cross claim does recite all of the elements of a breach
of contract claim, and is therefore entitled to a presumption of veracity. In addi‘t’ion,_ the court
notes that the design defendants’ reply papers are devoid of any opposition to defendants’ request
to convert the fourth cross claim into a third—pa’rty_ claim. See defendants’ reply mem at 10. Asa
“result, the court deems that the design defendants have abandoned their opposition to said

request, and will not deny 616 First and the JDS defendants leave to reblead and serve their

13
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fourth cross claim as a third-party breach of contract claim against Buro Happold, should they
choose to do so. However, the qourtf'admbnishes 616 First and the JDS defendants that any
putative claim thét is based solely on the allegation that Buro H;dppold breached its contractual
duties regarding dewatering operations will fail, as avmatter of law, because the court has alréady '
determined that Buro Happold played no part in, and had no duties with respect to, that work.
 DECISION |
' ACCORDINGLY, for the foregoing reasons, it is hereby

ORDERED that the motion, pursuant.to CPLR 3211, of defendants SHoP Architects
P.C., WSP Caritor Seinuk S‘t.ruct,ura1> Engineers and Buro Happold Consulting Engineers, P.C.
(motion sequence number 001) is granted and the complaint is dismissed in its éntirefy as against

- said defendants, with costs and disbursements to said defendants as taxed by the Clerk of the

Court, and the Clerk is directed to enter judgment accbrdingly in favor of said defendants; and it
is further

ORDERED that the action is severed and continued against the remaining defendants;
and it is further

 ORDERED that the'éaption be amended to reflect the diémissal and that all ﬁ1tur¢_papers

filed with the court bear the amended caption; and it is further
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ORDERED that counsel for the moving parties shall serve a copy of this order with
notice-of entry upon the -Counfy Clerk (Room 141B) and the Clerk of the Trial Support Office
(Room 158), who are directed to mark the court's records to reflect the change in the caption
hérein.

Dated: May 23,2018

ENTER:

: JSC
HON. FRANK P. NERVC
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