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SlJPREME COlJf{'f ()F ~rl.f E ST.A TE OF NEW Y()RK 
c:oUNl~Y ()F NE\\l YORK: CJVII" TERM: J> ART 49 
-------------------------------------------·-------·------·-------------X 

THE B<)AR.D OF Mi\NACil~RS ()f 150 EAST 72N° 
s·rREET COND()NflNIUM, 

Plaintiffs 
- against -

vrrf{ljVlUS ESTATES l~.1.JC and HARRY MAC'KllJW.E., 

Defendants. 
-----------------------______ .._. ____ --------;a--.----------------------·----~ x 

O. Peter Shenvood, J. 

Index No. 160831/2016 
(M(Jti<>n Seqs. 001-002) 

Plaintifl .. Board of Managers of 150 East 7211
d Street C~ondominium con1mcnced this 

action to recover dan1agcs agai11st defendants arising out of, an1ong other things, purported 

construction defects in its condon1iniu1n building and units, and defendants' alleged failure to 

provide required n1inin1u111 reserve funds in accordance \Vith the Adn1inistrative c:ode of the c:ity 

of Ne\v (Adn1inistrative C:ode). J)etendant Vitruvius Estates LLC is the sponsor c>f the 

condon1iniun1 developi11ent (the sponsor). l)cfendant Harry Macklo\ve is the principal of the 

sponsor (the principal). 

In Motion Sequence No. 001 ~the sponsor moves to disn1iss the co1nplaint insofar as 

asserted against it pursuant to Cl'IJ{ 321 l(a)( l )~ (a)(3)~ and (a)(7). ln Motion Sequence No. 002, 

the principal n1ovcs for the san1e relief. 

BACK(;R()lJND 

The sponsor \Vas forn1ed to C<>nvert a 12-story apa11ment building, located on 150 East 

72"1.1 Street in M.anhatlan, into condon1iniun1 o\vncrship. On August 27, 2012, an oflering plan 

providing for the cstablish1ncnt of condominitu11 o\vnership of the property was accepted for 
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filing with the Nevi York State Attorney General. ·rhe sponsor thereafter issued several revisions 

to the oflering plan. ()n Septen1ber 1I,2013 .. the t1flh an1endment to the otlering plan declared 

the pla11 eflectivc. 

Plaintiff con1n1enced this action against the sponsor and the principal asserting the 

f(Jllovving causes of action against both defendants: (I) fi1ilurc to fund the condon1iniun1 's reserve 

fund in accordance with the Adn1inistrative Code; (2) breach of contract for inadequately funding 

the reserve: ( 3) breach of C<.)ntract for various construction detects~ (4) negligence; (5) violation 

of 15 lJS(~ § I 703(a)(2); and {5) Ji~aud .and/or negligent misrepresentation. Defendants m<)VC 

separately to disn1iss the cotnpfainl insofar as asserted against them. For the reasons that follow, 

the sponsor~s n1otil)ll (Motion Sequence No. 00 J) is granted in part and denied in part~ and the 

principal~s n1otion (Motion Sequence No. 002) is granted in its enlirety~ 

DISCUSSION 

Plaintiff's (~apacity to Maintain this Action 

As an in.itial n1atter~ in seeking to disn1iss the complaint pursuant l<>- C:PLR 3211 (a)(3), 

both defendants contend that the con1plaint tails allege that plaintitT' has the legal capacity to 

rnaintain this action hecause it does n<)f set lc>rth \Vhethcr and/<1r htiw it was authorized to file the 

con1plaint in accordance \Vith·its governing by-la\vs. ln response., plaintiff contends that on a 

niotion pursuant to (_~PLR 3211 (a)(3), the n10\1ing party has the burden of establishing that a 

pJaintiJl' lacks the capacity to maintain an acti<n1. 

Plaintiff fi.1rth:er asserts that, in any event, it has the capacity to prt)Secute tJ1is action on 

behalf of the individuaJ condominiu1n unit O\Vners under Real Property La\tv § 339~dd, pursuant 

to which the btlard (lf 111anagers of a C<)ndon1inium 1nay institute an action on behalf of t\vo or 
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1nore condo1ninium unit <J\vners ' .. vvith respect to any cause of action relating to the comn1<1n 

elen1ents or more than one unit .. ., Plaintiff also annexes a copy of a certificate, dated January 3~ 

2017, adopting a resolution passed by it at a n1ccting held on November 30, 2016 .. at \vhich a 

quorun1 was present~ ·authorizing the cc)n11nencement of this action (Exhibit 3 to Jl\tlirmation [of 

c:ourtncy J. I #crias] in ()ppositi<>n to tv1otion to Dismiss). 

In response to plaintiff's oppclsition .. defendants withdrew this pr<)ng of their respecli ve 

n1otions'! \iVithout prejudice to their right i."to question'' the January :J, 2017 ·~docun1ent and ·the 

underlying f~1ct.s as lo the purported authorization process in the course of discovery"' (Reply 

Mc1norandu1n for Vitruv1us I:statcs l J;(_', at l, n 3:. l~eply Me1nora11dum for Harry rv1acklo\~'e, at 

3,, n3 ). --rhcrcforc~ the issue of \vhcther defendants are entitled to disn1issal of this action pttrsuant 

to CPLI< 321 l (a)(3) is not before the (~ourt on these n1otions. 

Standard for !\t1otion to Dismiss under CPLR 32ll(a)(l) and (a)(7) 

On a n1otion to disrniss pursuant to C:PI .. ·R 3211, the pleading is to be afforded a liberal 

construction and the court n1ust ~-accept the tacts as alleged in the complaint as true, accord 

p1aintiff5 the benefit of every possible favorable inference, and determine only whether the fftcts 

as alleged fit within any cognizable legal thec)ry"' (Leon v l\,-f£1rtinez, 84 NY2d 83., 87-88 [ 1994 ]). 

Dis1n.issal is warranted pursuant to C:PI .. R 3211 (a)( l) ~'only wl1ere the docu1nentary 

evidence utterly refutes plaintiffs factual allegati<lns,, C<)nclusively .establishi.ng a defense as a 

1natter of la\v~., ((.Joshen v A4utut.1l L~/e Ins. (~o. <?.f'lV. Y., 98 N Y2d 314, 326 [2002]; see Leon v 

A1arlinez .. 84 ·NY2d at 88). ''If the docun1entary proof disproves an essential -allegation of the 

cornplaint" disn1issal pursuant to CPLR 3211 (a) ( 1) is warranted even if' the al legations, standing 

alone, could \Vithsland a n1otion to disn1iss f{)r failure to state a ca.use.of action~' (K(J/chins v 

-3-
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t·voluJion ;lfkl.v .. Inc . ., 128 Al)Jd 47, 58 [1st Dept 2015]). 

1,i;In assessing a 1T1otion under CPLR 32 I I (a) (7) ... a court n1ay freely consider affidavits 

subn1itted bv the ·plaintiff to ren1edv anv defects in the comp· laint and the criterion is \Vhether the .,, .,, .,, 

proponent of the pleading has a cause <}faction, not \Vhether he has stated one'· (Leon v lvfarli11ez~ 

84 NY2d at 88 I internal quotations marks and citations on1ittedJ). ''[U]11less it has been sho\vn 

that a nlaterial fact as claimed by the pleader to be one is not a tact at all a.nd unless it can be said 

that no significant dispute exists regarding it , ... d:is1nissal should not e.ventuate'' 

((iz(ggenheilner v (;i11zburg, 43 NY2d 268., 275 [ 19771.). ~·it is true that in considering a 

111otion to dismiss brought pursuant to CPLR 3211 (a) (7)_ the court 1nusl presume the facts 

pleaded to be tn1e and 1nust accord then1 every t:1vorablc inference .... Ho\vever~ factual 

allegatic>ns ... that consist· of bare legal conclusions, or that arc inherently incredible ... ~ arc not 

entitled to such consideration'" (A!/a11zoon v Dot 1\'el Inc., I 35 AD3d 656., 658 [1st Dept 

2016][internal quotations 1natks and citation oi11itte(l]). 

First Cause of Action: Failure to t~:stablish a Reserve f"und in the amount required by the 
Ad111inistrati~'C Code 

Section 26-703(a) of the Ad111inistrative Code states: 

''Within thirty days after the c.losing of a conversion ·pursuarit to an offering plan the 
offeror shall establish and transler to the ... condo1niniu1n board of nlanagcrs, a 
reserve fund to be used exclusively for making capital repairs .. replacements and 
in1proven1ents necessary for the health and safety of the residents of such buildings.~' 

Section 26-703(b) of the Adrninistrative C~odc sets forth t\vo options tor calculating the am<>unt 

of the reserve fund. ()nc of those options is to est.ab I ish a fund in an amount equal to •"three per 

cent of the IOll'tl /1rice'~ (Ad1ninistrativc (:ode § 26-703[bj[i] [emphasis added]). l"his option, 

referred to as •·the Total I' rice Method" (Board of· }11/~rs~ o/.184 Thompson ~'}1. C.~on<lon-1iniun1 v .. ., c. .. 

-4 .... 
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I 84 Tho111pson .. ~"t. ()H:'ner LL( ... ~ I 06 AD3d 542, 542 (I st [)ept 2013 .J)~ was used by the sponsor in 

the instant case to establish the reserve fund. 

Sectit1n 26-702 (b )(2) of the Administrative c:ode defines the term ~~total price" in the 

context of a c.ondon1ini un1 conversion as follovvs: 

"'"the stun of the cost of all units in the ofTering at the last 1>rice 1vhich l-t:'t1s o_ffered I<> 

tenl1nts in occupanc.:v JJrior to the e.ffeclive dale l?.f'1J1e plc1n regardless of nun1ber of 
sales 1na<le'· 

(J\dn1inistrative c~ode § 26-702[bJ( 2] letnphasis added]). lJnder section 26-703 ( c) of the 

Administrative Code, the ofleror n1ay take a credit againstthe n1andatory initial contribution to 

the reserve fund for the actual cost of certain capital replacerncnts~ up to a cap equal t{l the lesser 

of the actual cost of the capital replacen1cnt \Vork or I 0/o of the total price of the units offered for 

sale (Ad1ninistrative ("ode § 26- 703[c]). 

A condon1iniun1 association~ on behalf of the unit. O\vners~ n1ay seek damages against a 

sponsor for underfunding the condominiun1's reserve fund (see Vincent l)i Lorenzo .. Ne\v ·\;or.k 

('ondon1iniun1 and C:ooperativc L.a\v § 4:7 [f] f2d cd J; Turtle Bt(y Tt)H'ers ( .. <JrfJ. v H1elco Assocs., 

228 .t\.D2d 189 [1st [)cpt J 996] ). llcrc~ the first cause of action seeks dan1ages for defendants" 

alleged t~1ilure to adequately fund the condon1inium "s reserve in accordance \Vith the 

requiren1cnts of the Adn1inistrative c:odc. Specifically., it alleges that that the sponsor failed to 

fund the reserve fund in an an1our1t. equal to 3'!1.> of the sum of the cost of all units in the offering 

at the last price \Vhich \Vas offered l<> tenants in occupancy prior lo the ctTccti ve date of the plan. 

It also alleges that the sponsor underfunded the reserve hy taking a credit for alleged capital 

replacen1cnts to vvhich it \vas not entitled. 

1'he con1plaint states in this regard that the sponsor funded the reserve fund in the an1ount 

--- ') .... 
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of only $1,566'\ 192.00 .. \tVhereas section 26-703 of the Ad1ninistrative c:ode required it to 

establish a fund in the an1ounl of $6, 700,546.50. As such, the sponsor und.erfunded the reserve 

fund by $5~ 134.,354.50. PlaintitT seeks drunages in the an1ount of this shortfall, plus civil 

penalties in the an1ount of $1 .. 000 "per day for each day that the l{escrve Fund ren1ains 

underfunded fro1n Novcn1ber 22, 20 J 3 to the date it is fully funded'' ((~otnplaint, at I 7, ~ 94). 

[)cfendant.s assert that this cause of action should be dismissed pursuant to l~PLR 

3211 (a)(1) because the documentary evidence (i.e. the original offering plan and arr1cndments to 

the orig.inal offeri.ng_ plan) refute plaintiff's a11egation that the sponsor underfunded the reserve 

fund. Ho,vevcr, contrary to defendants .. contention, the doctn11entary evidence docs not utterly 

refute plain ti tl"" s clai1n that the sponsor failed to fund the reserve fund in the amount required by 

section 26-703 of the ;\<ln1inistrative (~ode. The relevant chronology and content of the offering 

plan and a1nendn1cnts are as fol lo\vs. 

The original offering plan was accepted for filing by the ·Ne"r York State Attorney 

(icncral on A.ugust 27~ 2012 (see Atlirmation of Robin Kelly in Support of Defendants' Motions 

to Disn1iss at 3, ~l f 5)( a]: Aftirn1alion of c:ourtney J. Lerias in C)pposition at l, ~ 4). It recited that 

29 residential unitsl and 4 comrnercial units ·\vere being ofle·rcd tor sale Jbr a total offering price 

of $210.,441,.550 (()ffcring Plan'I at L. 21 I Exhibit 2 to Affirmation of c:ourtney J. t;lerias in 

Opposition]). The prices f()r each of these units \Vere set f<.lrth in Schedule A (id. at 21-22)~ 

\vhic.h is not pa11 of the record. 

·rhe <)riginal offering plan stated that tenant purchasers had the right to purchase their 

respective units \Vithin 90 days fron1 the presentation date of the plan at the purchase price set 

1 The original offering plan noted \Vith respect to the number of residential units being oftered for sale, that 
units \vould be co1nbined in the fl.lturc, thereby reducing the total number of residential units. 
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. forth in Schedule i\ (iil at 22)N It further provided: 

~ 4 1f prior to the expiration of any exclusive purchase period~ which begins prior to the 
c:tosing Date, Sponsor an1cnds the tern1s and conditions of this offering to be more 
favorable. lt) Tenant Purchasers, a Tenant Purchaser who executed and subn1itted a 
Purchase Agreement .. ~ before Sponsor ame11dcd the tern1s of this Plan shall benefit 
fron1 the niore favorable tern1s ru1d cc>nditions'' 

(Offering Plan .. at 82 [Exhibit c: to Aftirmation of Robin KelJy in Support of l)cfendants' 

Motions to l)is1niss]). 

·rhe first and sec<)nd an1endn1ents to the originaJ oflcring plan were subn1ittcd to and 

accepted l(>r filing by the i\ttorncy (}cneral (>n N<lvcn1ber 20., 2012 and January IS .. 2013~ 

respectively (see A flirn1ation of Robi11 Kelly in Support of Defendants' Motions t(> Disn1iss at 3~ 

iI ( 5 JlbJ,.[ c]). ~rhc. tirst and second amendni.ents arc not part of the record. 

stated: 

The third an1cnd1ne11t'!. accepted for iiling by the Attorney General on July I l, ·2013, 

i.~t~ach tenant in occupancy on the date of this An1endment is accepted for filit1g (a 
"Tenant'") shall have the rigJ1t to purchase the Unit in \vhich they reside ... by 
executing a Purchase Agreen1cnt .... ~vi thin 30 days f ro1n the date this Amendment is 
accepted for filing. ·rhc purchase price for the 'l'cnant''s Apartn1cnt Unit shall be fifty 
percent (50o/t)) less tl1an ·1he purchase price 1isted on the '"~·schedule/\," .. annexed hereto 
as Exhibit (o B." 

... Any Tenant who previously executed and submitt.cd a Purchase Agreement to 
purchase the '"renant's Apartment lJnit ... prior to the Presentation Date of this 
Amendment is entitled lo the benefi.ts oftl.:ie m.ore fi.ivorable terms and conditions set . . . . 

forth in this A111c11dn1enf' 

(Third An1cnd1nenl l<> ()ffcring Plan at 2-3, 1 3-4 [Exhibit D to Affirmation of R.obin Kelly in 

. Support of l)cfe11dants~ Motions to lJis1niss]). Schedule A listed the purchase prices f{>r 24 

residential units and 4 co1nn1ercial units in the building·~· l()r a total price of $221,3 71,550 

(Schedule .A... i<l ). ..'\c~ording to d.etendants" \Vith the .SO<Vo discount offered to tenants in 

,., 
..... 'If f ,._._ 
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occupancy~ ~"this equaled a discount price of (a little less than) $1,235 square foof"t (Affirmation 

of Robin ·Kelly in Support of Defendants' Motions to l)isiniss at 5, ii I O[b]). 

The fourth a111endn1ent to the offering plan, accepted tor 1iling by the Attorney (Jcncral on 

July J 7 .. 2013 .. provided: HSponsor hereby changes the f>urchase Prices for certain l)nits as set 

forth on 'Schedule A~ annexed hereto as Exhibit '"A'" (Fourth f\n1cndn1cnt to ()ffcring Plan at I~ 

Exhibit E to Aflidavit of Robin Kelly in Support of Defendants' Motions to Dismiss}. Schedule 

,A,. I isted the prices f<>r the san1c ?4 residential and 4 <;01nn1erciaJ units, for a total price of 

$223,351 ~.550 (itl ). The fourth an1cndn1cnt to the otlering. plan did not rnenti(ln, or include a 

specific section~ otle.ring discounts to tenants in occupancy. 

'fhc fiftl1 an~1endn1ent to the offering plan, accepted for tiling by the Attorney (1encral on 

Scpten1ber I I~ 20 J 3, provided: .,,rfhe ·rlan is hereby declared effective" (Fitl"h An1endn1ent to 

()tlcring Plan al I~,- I [Exhibit F to Atl1davil of Robin Kelly in Support of Defendants' Motions 

to Disn1iss]). A·n affidavit annexed to the t1fth an1endment, stated: Hl.he Plan will be declared 

ellective upon the acceptance of the Fifth Amendn1ent'~ (Affidavit, E:xhibit A to Fiflh 

An1endment to ()ffcring Plan [Exhibit F to Atlidavit of Robin Kelly in Support of DeJendants' 

f\1otions to Disn1iss ]). ·rhc fifth amendment further stated: 

Hl~ach tenanl. in occupancy on the date this Amcnd.mcnt is 
accepted tor tiling (a ~Tenant') shal.I have the right to purchase the Unit in which they 
reside ('Tenant's Apa11111cnt LJnit') by executing a Purchase Agreement ... with.in 30 
days fr<ln1 the date this Amend1ncnt is accepted f()r filing. The purcht,1se price~for the 
lent1111 's llpt1r1n-1enl {}nil sht1ll be equal to $1200 per squ<1re.fi1ot as set forth in the 
·sc.hedule of fJurchasc PricesJor Tenant's Apartinent lJnits,~ annexed heret<l as 
Exhibit "(:.' 

... Sponsor grants to each_ of the Tenants "vho are still in occupancy of their Tenant's 
Apartn1ent l.Jnit a new exclusive period f~r 30 days fro111 the date of this An1cndment . 
. . t.o purchase the Tena.nt~s Apartment lJnit. Any Tenant who previously executed 
and subn1itted a Purchase Agree1nent to purchase the Tenant's Apartment Unit ... 

_Q __ 
l_ ... : 
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prior to the J>resentment Date of this A1nend·n1cnt is entitled to the bt!nefits of the 
inore favorable tcrn1s and conditions set forth in this An1cndment" 

(Fifth Amendn1ent to Of-lering Plan at I -2., 1 3-4 [Exhibit 1: to 1\Jlidavit t1f Robin Kelly in 

Support of Defendants' 1\!f(>tions to Disn1iss][ en1phasis addedj_). 

Exhibit B t<) the fifth amend1nent of the offering plan listed the prices for the san1e 24 

residential and 4 con1n1ercial units .. for a total price of $223,351,550 (Exhibit B to Fifth 

t\mendn1cnt to Offering Plan [Exhibit .F to Affidavit of Rt)bin Kelly in Support of Defendants' 

Motions to Disn1issl). exhibit c: listed discounted prices for the three residential units apparently 

still occupied by tenant purchasers (E.xhibit C~ to Fifth i\mendment to ()flering Plan l Exhibit r to 

Allidavit of Robin Kelly in Support of Defendants" Motions to l)ismiss]). 

i-··hc ti11h a1nendrnent a)s(l stated: 

'-Sponsor is taking a credit of $783,096.00 (the 10 Rcserve Fund Credit~) tor the 
folJO\\/ing work: ..... . 

a) Plumbing Svsten1: \\lork includes replacement of piping~ insulation and of new 
pun1ps and ne"~ gas services lines in the Building. 

b) \\'indo\VS: Work includes rcplacen1cnt of existing \Vindo~·s and installation of ne\v 
windo\vs in the Building; and any associated waterproofing work. 

c) Boiler Replacen1ent \\lork includes repfaccn1ent of boiler systen1; and a11y 
associated piping replace1nent. 

d) t:lectrical Svsten1: l_Jpgrade \Vork includes new risers~ panels and switchgear. 

e) Passenger EJcvator l.Jpgrade: ~1odemization of all passenger elevator equipment 
and controllers. 

·r11e at{)re1nentioncd \Vt)rk wi JI cost approxin1ately $3.,322, 720. l l. . . . After the 
credit is tak~n, there \Vi fl be $1 .. 566 .. 192 .. 00 re1naining in the Reserve Fund. l'hc 
Reserve ~'und An1clunt is based upon the last price ofJered to tenants" \.Vhich is 
calculated by price per square foot offered to tenants across the whole Building" 

(fiflh Amendrncnt to Offeting Plan at 2, ~ 5 [Exhibit r: to Atlidavit (>f Robin Kell)t in Support of 
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Defendants' Motions to Disn1iss]). 

Defendants contend that the sponsor properly funded the reserve fund it1 an a1nount which 

\vas 3~10 of the sun1 of the cost of all residential units at. th.e last price offered to tenants ''in 

occupancy prior to the effective date of the plan'~ (Ad1nir1istrative Code§ 26-702 [b][2]), \vhich 

was $1 .. 200 per square fi:>ot price as set forth in the fi11.h an1cndment. ~rhey contend that the entire 

square fi..lotagc of the residential units in the building totals 65,258 and therefore, the '~total price'~ 

as defined by section 26-702(b)(2) of the 1\dn1inistrative Code \.vas $78~309.,600 (i.e.,$ I :-200 x 

65 .. 258). Three percent oft.hat arnount equals $2~349,288 ($78't3<J9,600 x .03). This, defendants 

n1aintain~ \Vas the sp<>nsor's required contribution before a.ny reserve fund ·credits. 

Plaintifl~ asserts t·hat it \vas i1nproper for the sponsor to use the price <>tTcred to tenants in 

occupancy in the fifth an1endrnent to calculate the Htotal price'' because the fitlh amcndn1ent· 

stated_ that the plan ~'is hereby declared etlectivc."'' Plaintiff highlights in this regard that section 

26-702 (b)(?) of the Adn1inistrative Code defines the lem1 -~total price'~ in the context of a 

condorr1 ini un1 conversion as~ 

""the su1n of the cost of all units in the offering at the lc1s1 ]Jtice H·iJ1icJ1 lvas c?flered to 
1ent:1111s i11 occupan£~:Y JJrior to t/1e effective date of tlte plan rcgar<fless of nun·1bcr of 
sales n1ade"" 

(Administrative (~ode§ 26-702fbJ[2][emphasis added]). Plaintiff also points out that the First 

[)epa11tTlCnt has held that the ... last price~' as set Jorth in the Adn1inistrative Code does not rncan 

"~the price in effect during the exclusive purchase period., i.e., the so-called 'insider•s price''' 

(Turtle 81..~v To1vers <=·0171. v 1-11elco Assocs ... 228 AD2d at 189-190). Rather, it means ''the price in 

eflcctjus/ 11rior to the effective date"" (itl. at 189 [em.phas:is added]~ see Board l?.f.A.-1grs. Ql!lli4 

TJuJ1ntJSl>n 5il. ('ondon1it1iu111 v l '-~4 1nom1Json t)l. ()Hnter LL(·:, 106 Al)Jd at 542..;543 ). 

-1 o~~ 
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Therefore, the ·'"total price~~ cannot be based upon the $1,200 per square f<)Ot offered in the fifth 

a1nendrnent inasn1uch that offer \Vas made c<lnten1p<)raneously wilh the plan being declared 

effective. Plaintiff n1aintains that accordi11gly, the price o11ered to tenants in occupancy in the 

fourth ainendn1ent forrns the proper basis f(Jr calculating the "'total price'" under secti<>n 

26-702(b)(2). In addition., plaintifl"' contends that defendants .in1properly excluded the four 

C£nnrnercial units in the building fro1n the ~'total price"" calculation inasmuch as section 26-

702(b )(2) de1ines the lern·1 to include ~'the sum of the cost of llll units in the oJl-ering"'. 

( Ad1ninistrativc (~ode § 26-702[b ][2] l en1phasis added]), not just residential units. 

·rhe court agrees \Vi th plaintiff's contenti<)n that the $ l .,200 per square f()ot ot1er n1ade in 

the ti fth an1cndn1cnt cannot Jonn the basis for calculating the htotal price'~ under section 26-

702(b )(2) because this \Vas not the 11rice ;;~in effect/us/ /Jri<Jr to the eflective date"" of the pla11 

(Turtle Bl1J1 7(.>H'ers (.'vrp. v ~J7elco llssocs., 228 AD2d at 189 [ crnphasis added]). Ho\vever., the 

court disagrees with plaintiffs positi.on that the prices set torth in St:hcdule A of the fourth 

an1endn1ent should fo1111 the proper basis for the calculation. The fourth atnendmcnt did not 

include a specitic section <>ffcring discounts to tenants in occupancy and also incorporated by 

reference the original ()flering plan and prior amendments to the original c)ffering plan~ "vhich did 

offer a discounted rate to tenants in occupancy (see ltlso 13 NYC~RR § 23.5 [an1cndn1ents to 

offering plan are tfecn1ed part of th-e <)ffering plan]). The i.'last price which \Vas offered to tenants 

in occupancy prior to the et1ectivc date of the plan'' \Vas the price set forth in the third 

an1endn1ent to the offering pJan ( i .c., 50~/o less than the purchase price listed on the schedule 

annexed to the third an1endn1ent). Since the defendants concede that this a1nou.nts to a higher: 

· price per square fc>ot than t.he $1.,200 they used to calculate the total price, their content.ion that 

O>•ll-
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the documentary evidence refutes plaintiff's claim that the sponsor· underfunded the reserve fund 

is without n1eril. 

That said .. plaintifT"'s contention that it \vas irr1propcr for the sponsor to exclude the f.our 

cornmercia1 units ti·on1 the calculation of the htotal price'._ is al-so \vithout merit.. In this regard, 

defendants dra\v this court"'s attention to a May 4, 2015 n1e1norandun1 prepared by the New York 

State Departn1ent of La\v f{ca1 Estate Finance llureau, which stated that ~'commercial units"' are 

to be excluded when calculating the "'total _priceH under the i\d1ninistrativc c·:ode (New York 

State Departrncnt of Law't Real Estate Finance I3ureau, f\1emorandum re: (!uidancc on 

C:on1pliance \\lith the NYC J{cserve Fund l.ia\\.r [~1ay 4~ 2015], F~:xhibit. K l<J Ileply i\tlida.vit. of 

Roh in Kelly). 'fhe 1ncn1orandun1 \\'as reviewed and approved by the l)cpartn1ent of Housing 

Preservation and Developn1cnt (DHPD) (see id at l, n 1 ). [llIPD is the entity charged with 

enforcing this chapter of the Administrative (~ode, including section 26-703 (see Adn1inistrative 

c:ode § 26-7081 eJ) . 

.;'"Interpretation of a statute by the agency charged ~rith its enforce1ncnt is, as a general 

n1atter, given great \Veight and judicial deference so long as the interpretation is neither irrationa1., 

unreasonable nor inconsistent with the governing stah1te" (1\1ort1n 1·oiving & Jran.~p. ( .. u. v lVett' 

l'ork "Slt.1/e T£1x (_~on11n11. .. 72 NY2d 166, 173 [ .1988]; see Gretll Lt1kes-Dunhar-Roches1er v 5;'1ate 

TtLX (:on1111n .. 65 N Y2d 339, 343 I 1985]). I Iowever, \vhcrc Hthe question is one of pure statutory 

reading and analysis, dependent only on an accurate apprehension of legislative intent, there is 

little basis to rely on any special con1petence or expertise of the administrative agenc.y" (Kurcsics 

v l\4ercht1nls lvlut. Ins. (:·o . ., 49 NY2d 451 ~ 459 J. l 980]). ;.~In such circu1nstances, the.judiciary 

need not accord any deference l<> the agency's determinatit1-n, and is free to ascertairJ the proper 
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interpretation fron1 the statutory language and legislative intenf' (/vftitler <?/.Belmonte v ,_)nt1shall~ 

2 NY3d 560:5 566 f2004] [internal quotation inarks and citations omitted]). 

In this case, interpreting sections 26-702(b)(2) and 26-703(b) of the Administrative (~ode 

in order to dctc.t]11ine whether C{>n1n1crcial units should be inc.ludcd in c~lculating the '"I.total 

price'' for the ptnJ>()Ses t1f funding the condon1inium "s reserve seemingly requires no special 

com.pctence, or understanding of underlying practices on tJ1e part of the DHIJD. Nevertheless, 

the DFIP[)~s interpretation is hcither irrational nor unreasonable and the text of the 

1\dministrative (\Jdc itself indicates that it was not intended for C<>mn1crcial units to be included 

in the calculation. First, section 26-703(a) of the 1\dn1i nistrative c:ode states that the reserve 

fund n1andated by that section is lo '"be used exclusively for n1aking capital repairs, replacements 

and i1nprovc1ncnts necessary f(>r the health and safety of the resi(fents of such buildings" 

(Administrative (~ode § 26-703 fa l[ cn1phasis added]), i1nplying that the fund is to be used only 

for nlaking capital repairs, replacem.ents and itnprovemcnts to dwelling units. Also, as the 

n1en1orandu111 prepared by the Ne\v York Slate l)cpartn1ent of La\\r fleal Estate Finance Bureau 

points out. section 26-702(b)(2) of the Administrative c:ode n1akes reference t.o Hbona fide 

purchasers~'! \Vhich under General Business l.1aw article 23-A (the 1\lfartin Act), constitute 

purchasers of d\vcJling units (see (}eneral Business La'v § 352-eeee [1 l[b]~ L2][cJf 1 ]). Therefore., 

the court c.oncludes that the sponsor properly excluded the comrnercial units from the calculation 

or the total price. 

Nevertheless, disn1issal of the first cause of acti(ln i nsof~1r as asserted against the sponsor 

is not \Narranted because .. as discussed above~ the sponsor failed to establish that it used the 'I.last 

price \\'hich \Vas offered to tenants in occupancy prior to the eJ1ective date of the plan' .. to. 

calculate the total price. Furthermore, the co1nplaint alleges in connection with the first cause of 

,.,, ] '}-

[* 13]



FILED: NEW YORK COUNTY CLERK 06/15/2018 12:05 PM INDEX NO. 160831/2016

NYSCEF DOC. NO. 62 RECEIVED NYSCEF: 06/15/2018

15 of 31

action that the sponsor \Vas not entitled to a reserve fund credit and the documentary evidence 

does nol establish, as a n1atter of law, that the sponsor took the appropriate reserve fund cre.dit 

against the rnandatory contribution. 

In this regard~ section 26-703(c) of the Adn1inistrative C,od·e provides that the offeror 

'•may cJain1 and receive credit against the inand·atory initial contribution to the reserve 
iund 1(.lr the actual cost of capital replacements \Vhich he or she has begun after the 
plan is subn1ittcd for tiling to the state departm:cnt of la\v and bef{>re the plan is 
declared e1lecti ve~ provided, hovvever, that any such replacements n1ust be set forth in 
the plan together \Vi th their actual or estin1atcd costs and further provided, that such 
credit shall not exceed the lesser of the actual cost of the capital repJace1nents or one 
per cent of the total price . ., .. 

The l\d1ninistrative ('ode defines the term ''C~apita1 I~eplacernent" as ft)llows: 

-~'<t bui le.Ii neg- u .. ·ide re1Jll1cen1en1 of a major con1ponent of any of the following systerns: 
(I ) c levator: (2) heating, ventilation and air conditioning; (3) plum bing; ( 4) wiring; 
(5) \Vind<>\V~ or, a nlajor structural replacement tot.he building; provided, holvever, 
tht1I rerJlace1nen1s 1n,1de to cure c1.1de violl1tiot1s o_( recortl sht1ll not be included'' 

(Adn1inist.rative (~ode § 26-702 [c] f cn1phasis added]). 

Here, defendants suh1nitted no evidence refuting the complaint's allegation that the 

capital replacen1en.ts listed in the fifth amcndn1ent \Vere not ''building-wide~' replacements. Nor 

did they submit evidence refuting the allegation that the \VOrk "vas not commenced during the 

qualifying period set forth in section 26-703(c) of (~ode (i.e . ., after the offering plan was 

subn1itted for filing and hcfore it was declared ctlective). In addition, plain.tills note that the 

offering·plan indicated that there were a nu1nber of elevator code violations. To the extent the 

capital repl.accment work listed in the f-ifth a1nendn1ent. cured such violations, taking a credit f(>r 

such \Vork \vould be itnpropcr. In light of the fi.>regoing, the con1plaint states a cause of action 

against the sponsor for under-funding the condon1inium's reserve fund. 

--· 1 4 -· ! . 
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If"1e Principal ~s Intlividual Lil1hili1v 

'furning to the issue of whether the first cause flf action should be dismissed insofar as 

asserted against the principal~ the principal asserts tl1at plaintiff lailed to adequately allc:gc any 

basis in law to assert any of the clai1ns raised in the cornplaint against hin1 in his individual 

capacity. \\lith respect to the first cause of action, the only basis upon which plaintiff seeks to 

ho.Id the principal liable is under an alter-cgo/veiJ piercing theory. 

The principal correctly asserts that since the sponsor is a l)claware limited liabiHty 

company (lJ ... C~)~ plaintiff~s alter-ego/veil piercing clain1s are govcn1ed by l)cla\vare La\v (see EB 

Ink Tech .. LL(' v ra111ocu Holtlin("ts, !~LC-'. 2016 NY Slip ()p 32339[l.J], *8 [Sup C~t NY C'ounty 

2016] (9"lt is \vell settled that "l t.]he question of \vhether defendants• corporate veils sh{>uld be 

pierced will be dctcrn1incd by the la\\"S of each defendant's state of incorporation'" and courts in 

Nev,; York ""therefore .. apply DeJaivarc la\v \vhcn t.he plaintiff seeks to pierce the corporate veil of 

a l)cJa\vare 1.1..~(~'"J[citations on1itted]; 7'abernt1 !'re_ferred f'undin,g II. l~td. v .A<ivance Ret1/ty 

Group LLC.~, 45 ~1isc 3d 1204[ Al- 2014 NY Slip ()p 51461 [lJ J~ * 17 [Sup C~t} ·Ne'A>' York Cou11ty 

2014]~ Fi etcher v .4tex~ Inc., 68 F3d 1451. 1456 [2d Cir 1995][undcr New York choice of law 

rules. the state (lf incorporation's lavi governs vci I piercing.I). 

·'·1·0 state a veil-piercing clain1 under [)cla\vare la\v a plaintitl' must plead facts supporting 

an inference that a corporation, through its alter eg<), has created a shan1 entity dcsign:ed to 

defraud investors and creditors"'' ( ff't1lnut I Ious. ,4ssoc. ?003 .L. I>. v A1C.AI' ivc1/111,1/ Hou.,·. Lrc:, 
< 

136 AJ)Jd 403~ 404 [1st [)ept 2016]). C~ourts in Delaware ~•apply the alter ego theory rather 

strictly and~ in dctem1ining the sufficiency of the clain1, will often consider a con1bination of 

factors including whether a co1npany \Vas adequately capitalized o.r S{)lvcnt, vvhethcr corporate 

for1nalilics \Vere observed .. \Vhethcr the don1inant shareholder siphoned con1pa11y funds and 

l e 
·- l --

-~ 
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\vhethcr .. in general the cornpan)r simply functioned as a facade for the dominant shareholder" 

Here, the cornplaint alleges tl1at the.principal signed the certification of the oflcring plan 

((~on1plaint at 16 .. 182). It further alleges that 'i;the sole purpose of [the] I.J.;C~'s entity status is lo 

shield [the principal] fron1 liability t~)r actions like those con1plained of herein"" and ~~is a nicre 

instrtnnentalit:y and alter ego off the principal]~ \vhich is operated a11d controlled by l I.he 

principal] to advance his personal and financial interests'' ((~<)rnplaint at 16, ilil 82-85). 'fhesc 

allegations are conc-lusory and insu{l1cient to support a veil-piercing clain1 (see W£1lnut Hous . 

. 
,4ss<JC. 2003 L. P. v 1~1l:~-1l) lf',1/nut Hous. LL(· .. 136 J\D.3d at 404 l under Delaware Ia"v~ i.'{a] clain1 

fi>r veil-piercing \vill be disn1issed at the pleading stage ... if the allegations are merely 

conclusory'']). Therefore., the first cause of action is disn1issed insofar as asserted against the 

principal. 

Second C1ause of Action: Breach.of Contract fl~csenre Fund) 

ln the second cause elf action, plaintiff.~ allege that defendants '"'breached those provisions 

of the ()tTering f1 lan regarding the Reserve Fund., which \Vere incorporated by reference into the 

l>urchasc r\grecn1ents .. by underfunding the Reserve F\and'~ ((~on1plaint, at 18, ~ 96). In I ight of 

the foregoing discussion regarding the sponsor's underfunding the reserve fund, plaintiff has 

stated a viable breach of contract clain1 against the spons(lf in this respect. As such, that branch 

of the sponsor'.'s 1not.ion \vhich is (<} disn1iss this cause.f)f action insofar as asserted against it is 

denied. 

Tne fJrinciJJttl 's Indlvitlut.tl Lic:1bilitJ' 

The prh1cipal seeks to dis111iss this cause of action insofar as asserted against him on the 

ground that he cannot be held individually liable. for the afleged breach of offering plan by the 
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sponsor given the lack of privily. 'fhe principal is correct. Plaintiff's reliance on the principal's 

certitlcation of the ot1ering plan is 1nisplaced. A principal cannot be heJd individually liable for 

the breach of contract alleged by plaintiff merely by his certification of the ottering plan in his 

representative capacity on ·behalf <lf the sponsor~ \:vhich he did in accordance with the 

rcquiren1ents of the ivtartin Act and the implementing regulations promulgated thereunder (see 

BolJtYI o./~A{t?;rs. <?/.the 125 ;A/_ 10th ("o,-ulon1iniun1v1251VortJ1lO. LL(,'~ 150 AD3d 1065, 1066 [2d 

[)ept 2017.f~ see Bot1rd <~fA1KrS. of](~../ Thol11fJSOn l~I. (~'011cfon1inium v llJ4 Thotn/JS0/1 s·1. (hvner 

LL(". 106 AD3d at 544; flt1111let on ()/de (~yster B<.1y· /Jome (Jivr1ers Assn.~ Inc. v Holida"v ()rg., 

Inc., 65 1\D3d 1284., 1287-1288; see also Kerusa (..yo. LL(.~ v 11'1/0Z/515 Real Estate Ltd. 

Pl1rtnershiJJ. 12 ·N YJd 236. 245-246 [2009}). further~ as discussed above~ the con1plaint does 

not plead suJllcicnt facts to hold the principal personally liable u·nder a corporate veil piercing 

thcor):-. Therefore .. the second cause of action is dismissed insoJar as asserted against the 

principal. 

Third C:ausc of Action: Breach of (:ontract (Constructio.n llcfccts) 

In the third cause of a.cti<Jn~ plaintiff alleges that the sponsor failed to con1ply with the 

tem1s of the purchase agrcclnents in that the s_ponsor constructed the condominiu-rn and units ~~in 

a n1anner that 111atcrially and substantially contradict the tern1s, conditions and represcnlatitn1s set 

forth in the • [)escription of l>roperty' contained in the Offering Plann (Complaint at 18-19, 1 . 

I 0 I). Further, the sponsor breached. its obligatic>ns under the purchase agree1nents and oflering 

plan to ren1cdiate the construction detects detailed in the con1plaint. \Vhich include a poorly 

designed J-IV1\(~ to\ver that is not c.01npliant \Vith Occupational Safety an{f l·lealth Adn1inistratit1n 

regulations, i1nproper separation/scaling of vertical sections of the building, n1issing code 

required firestopping at dcn1ising \Valls~ ceilings and floors of the units, Jack of insulation~ 

1 
..... ,,. 

·- "C<· ... . } 
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improper insulation of st.ea1n risers .. and unsealed penetralic>ns, cracking and spa11ing in the 

building n1cadc. In addition .. the sponsor failed to comply with the tern1s of the Sponsor 

· CertiJication by not setting forth C()n1plete, current, and accurate tenns in the offering plan. 

Instead, it. on1ittcd material facts and n1ade untrue statements of n1aterial fllct in the offering. plan, 

causing it ;.~to be fraudulent and deceptive~~ ((~on1p1aint at 19, 1 l 03). In connection with this 

cause of action., plaintiff seeks "compensatory monetary dan1ages'~ believed to be ~-at least 

$I 0 .. 000~000.00't t(Jr the construction defects caused, by said uncorrected construction detects to 

the t~ondon1iniurn and the lJnits contained thercinn (Co1nplaint at 19, ~- 107). 

'fhc only basis proJlered hy the sponsor· for disn1issing this cause of action insofar as 

asserte<l against it is that plainti1]'" ti1ilcd to plead that it has the legal capacity to maintain this 

action. Ho\vcver, as discussed above., defendants have \Vithdrawn this argu1nent 

I>efendants also assert that pJaintiffconceded in its opposition papers (in the context of 

arguing that its neglige.nce clai rn is nol dupHcati ve of this breach of contract claim) that the 

alleged construction defects detailed in the co1nplaint arose rnost1y fron1 work the spons<lr had no 

obligation to perfbrn1 under the ofTcring plan. l)cfendants contend that in light of the position 

taken by plaintitl'" in its opposition papers, the third cause of action for breach <lf contractshould 

be disn1issed. Nonetheless'! plaintiffstiU n1aintains that defendants agreed pursuant to the 

offering plan to perforn1 at least son1e of the \vork that resulted in the constniction detects 

detailed in the complaint. Therefore~ that branch of the sponsor"s motion \vhich \Vas to disn1iss 

the thirti cause of action insofiir as asse11ed against it is denied. Ho\vever, for the reasons 

discussed above\ the third cause of action is dismissed insofar as-asserted against the principal. 

~"'ourth {:ausc of Action: Negligence 

In the fourt.h cause or action~ plaintiff seeks to rec.over da1nages for negligence.~ alleging 

--·1s---
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that ·~t t]he Sponsor 11ad a duty to exercise reasc1nable care and skill according .to standard 

practjces in its trade in tl1c design and oversight of the repairs and itnprovcments to the 

C~ondorniniun1 and the Units contained therein tor both \Vork set tcn1h in the ()ftering Plan and 

\vork not set forth in the Offering Plan'~ (C,Olnplaint at 20, ~. l 1 I ). The C<)mplaint states that 

"'I t]he Sponsor breached said duty in that they designed and/or oversavv the repairs and 

in1provc1nents to the (~on<lorniniun1 and the lJnit.s contained therein in a manner resulting in [the] 

nun1er<>us construction detects'' detailed in the con1pJaint (Con1plaint at 20, ~f 112). Further, 

defendants .. negligence in this regard caused non-con1pliance w·ith ~·the specific industry 

standards called for by ap.plicablc code and lawsn (C,omplaint at 20, iJ 113). In connection "vith 

this cause of action~ plaintiff seeks "•c<)mpcnsato!}' n1onctary darnages~ in the amount <lf at least 

$10 . .()0()~000.00~ f{)r the construction damages caused, by said uncorrected defects to the 

(~ondon1inium and the lJnits C{>ntained therein" ((~on1plaint at 21 ~ii l. 16). 

Defendants Ct)nlend that the above negligence clain1111ust be dis1nissed as duplicative of 

the third cause of action alleging a breach of c.ontract. .l\s noted above, plaintiff contends in 

response that the negligence clai1n is not duplicative of the breach of contract clain1 in that it 

alleges that defendants pcri-Or1ncd at least some \.Vork that was flOI co11tractually required by the 

offering plan \vhich resulted in nun1ercJus construction defects. In its oppositicln papers, plaintiff 

takes the posilion that in f11ct, .. l<substantially all~' of the \Vork performed by defendants ''appears 

to be not contractually required by the Offering Plan" .. (Men1orandum of I ... a\v in ()pposition to 

Defendant's M'otion to Disn1iss, at 11 ). Plaintiff asserts that defendants had a d.uty to perfor1n the 

~~non-cont.ractua.l work .. , in accordance \Vi th local industry standards and that a f cgal duty 

independent of a contractual obligation l:an be in1poscd upon defendants based upon the parties' 

-· 1 q_ 
...! ··' 
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rclationshi p and obligations to one another. 

In reply~ defendants assert that by advancing the foregoing.argument, plaintitl'concedes 

that its construction defect clairns arise in negligence., not pursuant to a contract. I)efendants 

contend that under a negligence theory~ pfai nti ff is not entitled to recover for economic loss such 

as the cost of repairs fiJr actual datnages. Furthermore'.' a person perforn1ing \VOrk that he or she 

is not contractually <)bligated to perform is only liable in negligence if his or her efforts made 

things \Vorse than they othcrv.dse \Vould have been. Since the con1plaint does not contain any 

allegations irnpf ying the non-contractual work perfor1·ned by the sponsor S<>n1eho\V exacerbated 

any existing conditions in the building .. the cause of action should be dismissed. For the reasons 

that tollo\v'! the four1h cause of action is disn1issed. 

Hin the absence of a breach of duty, independent of the contract, vvhich results in injury, a 

tort clairn \viii not lie'" (IB1\.f (~"reclil Fin. (~"orJJ. v A1£JZ(ll1 A1oll>r .~f/g. [U.5A] (~~orp., 152 Al)2d 

45 l, 453 [1st. Dept I 989J). In other \vords\> ""a sin1ple breach of contract is nclt to be considered a 

tort unless a legal duly independent of the contract itself has been violated . . . . This legal duty 

n1ust spring fron1 circun1stanccs extraneous to~ and not constituting elements 01: the contract, 

although it n1ay be connected \Vith and dependent upon the contract"' (C .. ~lt1rk~ f'itzplttrick, Inc. v 

Long l~lancl R. ('o .. 'I 70 NY2d 382, 389 f 1987] [internal citations ornitted]). "iMerely charging a 

breach of a "duty of due care~~ en1ploying language ta.n1iJiar to tort la\V,. docs not, without 111ore, 

transforn1 a sin1plc breach of contract into a tort clain1'" (ill. at 390). 

J-lere._ the fou11h cause of action for negligence is based upon the san1e facts underlying 

the third cause of action for breach of contract and both causes of acti<>n seek identical dainages 

filr the construction defects alleged in the con1plaint. l .. he gravan1en of these causes of action is 

, .. 0 --/ .. · ..•. 
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that defendants pron1ised .. by way t1f the offering plan or otherwise~ to perfilrm certain work that. 

they either l~1iled to perfon11'1 l)f Ji1iled to perfor111 in a competent. manner. These failures caused 

various conditions'.' characterized in the cotnpla.int as ''constn1ction defects41 " that d<) not confi>rm 

to the reprcsentati<.lns and pron1ises set forth in the offering plan, applicable codes or la\VS., and/or 

industry sta11dards. In essence, plaintiff is seeking "~enforccn1ent off its] bargain'' and therefore, 

should ~·proceed under a contract theory"' (/Som111er v Federt1/ 5)ignal (.,'017J., 79 N'r'2d 540, 551 

[ 1992]). Accordingly .. the f()urth cause of action is dismissed pursuant to CPLR 3211 (a)(7), as 

duplicative of the third cause of actit)ll alleging ·breach of contract. 

-~~ifth Cause of Action: Violation of 15 lJSC § l.703(a)(2} 

In the fifth cause of action~ plaintiff seeks compe11satory and punitive damages .. as well as 

costs and attorney 'Is fees, for defendants" alleged violation of the federal Interstate Land Sales 

Ful I Disclosure /\ct (ILSFDA) ( 15 lJSC § t 70 I et seq.).. Defendants seek to dismiss this cause 

of action on the ground that the sales involved in this case are cxc1npt fron-1 the disclosure 

requircn1ents of ILSFl)A. Defendants are correct. 

IL.SFDA "1.is designed lo p·rcvent false and deceptive practices in the sale of unim·proved 

tracts of Jand by requiring developers to disclose infon11ation needed by potential. buyers'' (Flint 

Rid.ige Dev. (to. v lSTce11ic Rivers A.,·s11. t~f.()klti., 42() US 776, 778 [ 1976]) and ••[t]o that end ... [,] 

imposes various requircn1ents on parties \vho sell land via instrumentalities of interstate 

co1nn1crce" (1enCZ(I v 1l.1g c:·ourt tStjU(,tre, 1 .. £(~', 8()3 F Supp 2d 279~ 282 [SONY 2011 ]). ,;;•rhe 

Act's disclosure rcquircn1ents and antifraud prohibitions apply in the event of a sale <>r lease ot: 

or offer to sell or lease .. a "lot''.'' (f)i L(lfenzo .. Ne\V York c:ondon1iniu.1n and c:f>Opcrali\/C: l.,aVv' § 

2:9; see 15 USC~ § 17<)3 I a]}. (~ou11s ~•agree that sales of realty in the condominiutn torn1 <Ire 

, .. , ·1 
~ / -·· 
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embraced by the term ~lof'~"' (Beauj(Jrll v Heln1sle)', 740 F Supp 201, 209 [SIJNY 19901; see 

Board <~f·A,(grs. <~(the (.~rest C'1.>ndominiu1n v (.,if}' f/iew.·1 Gltrdens Phase fl LL(l, 35 Misc 3d 

I 223[AJ~ 2012 NY Slip Op 5026( U][Sup (~t~ Kings (~ounty 2012]; (~.'ruz v Leviev .Full<>n (·~/uh. 

LLc~·, 711 F Supp 2d 329. 331 [SDN't" 20 I 0]}. However, as is relevant here, I 5 lJSC~ § 

l 702(a)(2) expressly excn1pts ~kthc sale or lease of any improved 1and on \Vhich there is a 

residential ... bui I ding'' fro1n the disclosure require1ncnts of the ILSFDA ( 15 LTS(' § 

l 702[a][2.I). ''This clearly cxen1pts conversions of existing structures lu condon1iniums'' (Di 

Lorenzo .. Ne\v York C:ondon1iniun1 and (~ooperativc L,a\v § 2:9; see Beau~/iJrd v He/111sley., 740 F 

Supp at 210 [~~The lf LJD and judicial interpretation of the Act lo inc.lude condominium 

o\vnership \Vi thin the n1eaning of 'lot'.' does not serve~ however .. to extend the coverage of the Act 

to sales of i1nproved, developed realty., whether or not of condo1niniun1 form 't']). 

llcre .. dcfend·ants sub1nit evidence that the s_ponsor converted a building that already 

existed to condon1iniun1 O\vnership (see Moving Afiidavit [of Robin Kellyl in Support of 

l)cfendants~ Motions to l)isn1iss at 2~ ~ 3 & Exhibit B]). In opposition~ plaintitI' d<>es not dispute 

that this \vas a conversion of an existing structure. to condominiun1 ow·nership (see Me1norandum 

of La\v in ()pposition to Nfotion to Defcndants<J Disn1iss~ at 8). 'fherefore, the disclosure 

requirc1·nents set f{)rth in the lL~SFD1:\ do not apply. As such, pursuant to (~PL.R 321 l(a)(l ), the 

t1Hh cause of action cause of action is disn1issed. 

Sixth Cause of Action: Fraud and/or Negligent Misrepresentation 

In the sixth cause of action~ piaintif1~ alleges that in connection \Vitl1 the sale of the units, 

the sponsor f~1lscJy represented to each unit owner that ( 1) it \vould close off an interior set <>f 

stairs located on the ground tlotlr of the rcsidentiaJ lobby which enter into one of the comn1ercial 
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units in the building and (2) the building's 1~1cade was •'safe'' (t-:on1plaint al 25, ~i l 36). 'f'he 

complaint alleges that "4 f_p]ursuant l<> the C:ertification in the Offering Plan .. the sponsor 

represented that it would be complete, current and accurate in the terms of the Offering Plan, not 

on1it material facts .. not n1ake untrue staten1ents of 1naterial facts, and not cause the Oflering Plan 

to be fraudulent or deceptive"" (C~on1plaint at 15, if 137). The sponsor ... knew and/or should have 

kno\vn that each of the above representations were false and misleading when rnade'' ((~on1plaint 

at 25.,, 138). Further .. these false and nli.slcading staten1ents \Vere made to induce unit ovl11ers to 

purchase units in the bui I ding. The con1plaint states that the "af()resaid representations were false 

\vhcn n1ade and \Vere~ upon inforn1ation and belief: known by the Spon~<)r to be untrue \Vhen 

rnade and \Vere, upon inforn1alion and belief~ tnade either with intent to deceive or through 

.reckless and/or negligent ove.rsight~ ft)f n1onelary gain and without regard to the harm [itJ could 

or \Vould cause to the LJnit. Owners'' ((~ornplaint at 25-26; at i! 140). 

According tot.he c<Jn1plaint, the unit owners represented by plaintifl'~'justifiably relied 

upon each of the at1irn1ative fi.tlsc representations in deciding to enter into purchase agreeme11ts" 

(C:on1plaint at 26~ ~ 144 ). By reason of the Hfi·aud and/or negligent n1isrepresentatio11 (a) lJnit 

(J\¥ners have been <lepri ved of the homes they \Vere pron1ised .. (b) they have been unable to fully 

use or enjoy their lJnits fclr the purpose for \vhich the Units \Vere purc:hased~ (c.) Unit O·\vner's 

total individual and collective invest.rr1ent in the C.~ondon1iniun1 has been vitiated, (d) the lJnits 

arc unn1arketab.le~ and (e) l.Jnit f)wners tnust necessarily incur addil.i<)nal rnonctary dan1age to 

ren1ediatc the existing Nc\v York City fluHding c:ode violations and to repair and re1nediate the 

individual IJnits and the Building~~ ((~on1plaint at 26-27~ ~ 145). In cl1n.nection \Vith the 

fi)rcgoing~ plaintiff seeks n1onetary dan1ages in the an1ount of at least $20 .. 000,000.00, as well as 

-· 2 3--
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$10~000.,000.00 in JJUnitive da1nages. 

("losi11g lJ.ff of /11terior Stairs 

Defendants contend that plaintiffs fraudulent n1isrepresentation cause of act.ion, insofar 

as it relates to the representation that the sponsor would close ofl'the interior stairway, should be 

dismissed as redundant of the breach of contract claint. Further~ d,efcndants point <)Ut, the 

oftering plan includes the fol Io\ving disclain1cr:· ''Sponsor shall not be obligated to correct, repair .. 

or replace any and all defects .... except as expressly provided in this Plan" (C)ffering Plan, 

Fxhibit (~ to i\ffidavit of Robin Kelly). 

'"l\ fraud clain1 should be disn1isscd as redundant when it merely restates a breach of 

contract clain1 .. i.e ... \vhcn the only fraud alleged is that the defendant \Vas not sincere \Vhen it 

prornised to perf<)r111 under the contract"' (First Bank (~/~,4ms. v A1<Jtor c:ar Fundirzct:' Inc., 257 

i\D2d 287 ~ 291 [I st Dept 1999] ~. see Bencivenga (f: <~·o .. C1P /1s. P. (~'. i' Phxfe, 210 AD2d 22, 22 

1· 1st Dept J 994Jr-'A cause of action based upon breach of contract cannot be converted .into one 

for fraud n1ereJy by alleging that defendants did not intend to fulfill the contract''"j). 1-lowever~ as 

plainti1r points out, '"'a niisreprcsentation of present fact.. unlike a 1nisreprescntation of future 

intent to pt:rf(lrrn under the contract~ is collateral to the contract., even though it n1ay have induced 

the plaintifl" to sign it and therefore .involves a separate breach of duty" (Go .. )n1ile~ /11c. v Levi11e, 

81 Al)Jd 77, 81 [I st Dept 201 O]; see A4/ll.11 Ins. (_"ortJ. v (.lou1·1l1}'l:Pide H<>111e Loans, Inc., 87 

A.D3d 287., 293 [1st Dept 2011]). The (~ourt of Appeals has held that a promise n1ade vvith a 

presc11t and undisclosed intention of not pcrforn1ing it 1nay constitdte a tnisrcp:resentation of 

present fact sounding in fraud (sec L)eer.flelti (,'0111111unicc11ions c.·orJJ, ·v (,;/1esebrough-Ponds. Inc., 

68 .N''{2d 954, 956 [ J 986 J). 

-24-
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Here, eve11 assuming the con1plaint sufliciently alJegcs a present and undisclosed 

intention not. to perfonn the prornise H.1 close·otr the stair\vay, ll1e circu1nsta11ccs of the \.Vrong arc 

not stated in sufficient detail.. Where a cause of action is based upon "n1isrepresentation'' or 

~"fraud,'' ~'the circuinstances constituting the \vrong"' must ~'-be stated in detail'' (CPLll 3016 lb]). 

l 1ere .. there arc no allegations ccn1cerning v.;ho 1nade the misrepresentation that the sponsor \Vould 

close off the interior stair entry or \Vhcn such 1nisreprescntation \Vas made. ~rhercfore, the 

allegations of n1isrcprescntation and fraud in this regard are not pleaded \Vi th sufficient 

particula~ity (see itl.; !Jal .. v v Kc>chanolvicz .. 67 AD3d 78, 89-90 [2d I)ept 2009]; Et1strnclr1 Koiil1k 

C'fo. v Roo11(tk 1: .. 11ters. ~ 202 l\D2d 22(), 222 [ l st l)cpt 1994 ]). In additicn1, '~a lack <>f separate 

relationship distinct fron1 the contract precludes a clain1 of negligent misrepresentation" (f~ort 

An11 c~·ent. s~cl1. !)isl. v Hogt1~ .. 206 AD2d 723., 724 l3d Dept 1994]). 

S1ife(J' <if B11iltling's Facade (Loct1l l.;t1w 11) 

·Ne\v York ('ity l.t1cal La\v 11 reqQires property owners of buildings greater than six 

stories in height 1<> conduct periodic inspections and tile technical examination reports with the 

New York C~ity Dcpart.1l1ent of .Buildings ([)()fl) cJn the condition of the exterior walls (fltcades) 

and appu1tenanccs of such buildings (see Adn1inistrative c:ode §§ 28-302. J et seq.; l RCNY § 

I 03-4)~ The periodic cx,a1ni nations arc conducted l;t.l<l deternline \Vhethcr the exterior \\"alls 

(facades) and appurtenances t.hercto arc either safe, unsafe, or safe with a repair and rnaintenance 

progran1"" (I l{CNY § 103-4[aJ~ see l l{(~NY § J03-4fbj[3]fiii]). 

""Safe" is detined as: '~A condition ... not requiring repair or maintenance to sustain the 

structural integrity of the exterior of the building and that \Vill not become unsafe durit1g the next 

five years'' (1 l{.CNY § 103-4[aj). ""Safe \Vith a repair and n1aintcnancc pr(>gran1~ .. (SWAR~tP) is 

..... r:. ,,.. L .J-·-

[* 25]



FILED: NEW YORK COUNTY CLERK 06/15/2018 12:05 PM INDEX NO. 160831/2016

NYSCEF DOC. NO. 62 RECEIVED NYSCEF: 06/15/2018

27 of 31

defined as: i.-.A condition ... that is safe at tl1e tin1c of inspect.ion'.> but requires repairs or 

nlaintcnance during the next five years in order to prevent its deterioration int<) an unsafe 

condition during that five-year period'., ( l RC=NY § I 03-4[a]). 1'he category· of ''unsafe 

condition'' is dctined as: ·~A condition ... that is hazardous ~ .. and requires pron1pt repair'' (I 

RCNY § l03-4[aJ). 

/\ccording to the con1plaint~ t.he sponsor represented in the initial oflering plan that the 

n1ost recent l~ocal lJaw 11 Inspection Rcpo11 f(,r the su~ject building vvas the An1ended Sixth 

Cycle Repor1~ dated April 21 ~ 2008~ which reported that the condition of the building., s facade 

\Vas ""safe'~ (C~o1nplaint at 15, 175). However, the inost recent report. was the Cycle 7 Rep(>rt, 

\Vhich was filed \Vi th the D<)l~ on June 8~ 2012. According to the cornplaint, that report '~sets 

fort.h that the building's condition can only be considered safe after repairs and maintenance,'' 

which the sponsor never con1pleted ((~on1pJainl at 1 5, ir~ 78-79). The con1plaintalleges that ~'by 

representing that rhc C~ycle 6 Report': rather than the (~ycle 7 l{.eport, was the latest L.ocal Law 11 

Inspection Report for the building, the Spt)nsor represented to JJr(>Spcctive purchasers thatt.he 

condition of the facade \Vas sale, \vhen .. in fact, the Sponsor knew that the condition of the facade 

\VouJd only be considered safe afler repairs und niaintenancc~' {Con1plaint at 16~ if 80). 

In seeking l<> disn1iss this clairn, defendants contend that it is preempted by the Martin 

1\ct (Cleneral l3usiness Lavv art 23-1\). 'nThe Martin Act n1akes it illegal for a person to make or 

take part in a public offering of.securities co·nsisting of participation interests in real estate unless 

an offering statcn1ent is tiled \Vith the Attorney General., and nun1erous disclosures are n1ade 

pursuant to the statute £1nd its implen1enting regulations'" (.11s .. .,·ured (j·uc1r, (l.JK) l~td v .JJ>. lvlorgan 

Inv . .. "!\.(~!. 111c.,, 18 NY3d 341, 350 [20 J 1 J._ quoting Keri1st1 (~(.>. LL(' v ff'J OZ.1) 15 Rec1/ Es/tile lLld 
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p,,1r1nership, 12 ·N'{3d at 243). ·rhe implcn1enting regulatio-ns adopted by the ·Ncvv York State 

Attorney (1cneral 

''detail the i(>rn1at and content of oilering plans and tilings., including the 
\vord-i_()r-\vord representation that n1ust be n1adc in the certification to be sworn to by 
the sponsor and the sponsor's principals in the offering plan (13 NYC~RR 20.4 [b]); 
and the requirements for offeri11g plan amcnd111ents, including the direction that "~'[a]n 
amendment must inc.Jude a representation that all material chru1ges of tacts or 
circumstances affecting the property or the L)ffering are included unless the changes 
\Vere described in prior amendmcnt(s) submitted to but not yet filed with the 
Departn1ent of La\v' (_ 13 N)'"Cl{R 20.5 [a J [2])~~ 

(Kerusa (.'o. LJ.,(:' v ~fl/ lJZ/515 !?.ea/ E'stttle l~td. Pc1rtnershi11, 12 -NY3d at 244). 

,_,,rhe i\ttorney Cieneral bears sole responsibility for in1plementing and enforcing the 

Martin Act (and] there is nc> private right of action under the statute~' (it1. [inten1al qu{>tation 

1r1arks and citations on1itted]). ~rhc (~ourt of Appeals has held that a ·~private litigant n1ay not 

pursue a co1nn1on-la\V cause of action where the claiin is predicated solely on a violation of the 

Martin Act or its in1pfementing regulati(H1S and \Vould not exist but for the statute. But, an 

injured investor 111ay bring a cornn1on-la\v clain1 (for fraud or other\visc) that is not entirely 

dependent on the Martin 1\ct for its viability"' (Assured (iul1r. /UK] Ltd. v .l~P. Alorgt1n Inv~ Jvfgt. 

Inc.': 18 NY3d 341., 353 [2011 ]~ see Ker11sl1 (~yo. LL(~· v 11110Zl515 Real Estl1/e l"td. PtJr/nersJ1ip, 

12 NY3d at 239 [h<)lding that ~"a purchaser of a condon1inium apartment 1nay not bring a claim 

f()r con1n1on-la\v fraud against the building1s spohsor vvhen the fraud is predicated solely on 

alleged nlalerial on1issions frorn lhe offering plan amendn1ents 1nandated by the Martin Act 

((:Jen.eral Business lJaw art 23-A) and the Attorney (.ienerars implcn1enting regulaticlns ( 13 

N'{(~Rl<. pa11 20'']). 

l .. lcre, the evidence sub1nitte<l by defendants establishes that on June 24, 20 l l ~they 

executed a ce11ification tlf the initial offering plan, that was annexed to the initial offering plan as 

, •.• J .., 
'"";>It. • j --

{.J . 
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Exhibit 11., stating that the plah and any docun1ents am.ending or supplernenting it. would not 

omit any material fact or C(>ntain '"any representation or statement which is false'' (C~ertification 

of Offering Pfan~ Exhibit 11 to Exhibit c: of Affidavit of Jlobin K.elly in SUJ)port of Defendants" 

Motions to J)is1niss). The initial otfering plan states: '"Set forth in Part II of the Plan is a copy of 

the 1nost recent Local l .. aw 11 Inspection l~eport f()r the Property~~ (Offering Plan at 181.'.! § LL 

entitled ~·sPONS()R'S ST ATEfv1EN .. r ()F BlJlLDIN(j C~()NDrrIONS,'' Exhibit 2 of J\ffirmation 

of C~ourtney J. L.crias in ()ppositio.n to Motion to Disn1iss). The Local l .. aw 1 1 Report at1nexed to 

the initial offering plan was the Sixth C"'ycJe Repo11, dated April 2 l" 2008 (Table of c·onlents l<> 

()ffcring Plan., Exhibit( .. <)f 1\ffidavit of Robin K.clly in Support of Defe11dants~ Motions to 

Disn1iss~ Sixth (~yclc Report., Exhibit M to Reply Affidavit of Robin Kelly) .. That rcpo11 

categorized the building~ s lacade as ... safe" ... (itl ). 

The con1plaint alle·gcsthat this ~·as an atlirrnative misrepresentation because the ntost 

recent l-1ocal La\v J l Inspection J{.eport. tor the building\vas the Sevcnt.h (~ycJc Inspection report 

filed \Vith the [){)B ()11 June 8., 2012 (C~on1plaint at. 15, ii 77). f)efcndants argue that assuming .. as 

the con1plaint a flegcs, the inspectio11 cycle seven report \vas not filed unti I June 8, 2012'1 the most 

recent exarnination report at thetin1c theycertilicd the otlering plan was~ in tact, the cycle six 

rept1rt. Defendants nlaintain that the t11ilure t<.1 discl<Jse the existence of a subsequent 

examination report in the an1cndn1ents to the ofl·ering plan amou11ts to an on1ission rather than an 

affirn1ative n1isreprescntation. ~fhcrelclre~ it docs not give rise lo a private cause C)f action. 

l)efendants are correct. 

Non-disclosure/onlission cl.airns are not pre-en1pted by the l\1artin i\.ct (see Bhc1nd£1ri v 

f.\'lnael leJ'Vtl ,4rchilects. I).( ... ., 84 ADJd 607 .. 607 (1st Dept 20 l 1 ]f''Plaintiffs' claims arc not 

-28-
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preernpted by the Martin Act ((}eneral Business La\~/ art 23-A) since~ with respect to each cause 

of action in the con1plaint, plaintiffs allege not that defendant 01nitted to discl<>SC inf{lrmation 

required under the ·Martin Act but that it affirrnati vely nlisrepresented" as part of the offcri11g 

plan~ a n1atcrial fact about the condon1iniun1~"]).. 1-Iowcver~ here .. even accepting the lacts as 

alleged in the con1plaint as true and according plaintiff the benefit of every possible 1~1vorable 

inference, the cycle six report \Vas the n1ost. recent Local Law 11 Inspection Report for the 

building t1lcd \Vi th the DC)B at the tin1e of the ce11itication of the initial oJTering plan. Therefore, 

the allegations do not set forth an a11irmalivc misrepresentation clain1. Rather~ they essentially 

allege that the an1cndmcnts to the initial offering plan fail l<l reflect the existence of a 

subsequently filed l,,<)cal L,a\V 11 inspecti<>n report. 1'his d<>es not give rise to a private cause of 

action (see Kerusa (·,~,,_ LL(.·~ v fJ.l/ (JZ/515 .Ret1l Es/tile L.td. Pt1rtnershi11., 12 NY3d at 239). 

Therefore~ the sixth cause of action is disn1isscd in its entiretv. 
. ~ 

l~astly~ it is noted that defendants contend that the first and second causes of action 

in1properly seeks civil penalties ,pursuant to section 26-7(l8(b) of the Ad111inistrative C"""ode. In 

this regard~ plaintifl" seeks f.·•civil penalties in the an1ount of $1,000 per day for cacl1 day that the 

R.eserve Fund rc1nuins underfunded from November 22, 2013 to the date it is fully funded"'' 

((:on1plaint at 17-18~ iJif 94 .. 97). Section 26-708(b) of the 1\dn1inistrativc Code states: 

'~Any person \i\:ho vi(llates or assists in the violati<)n of section 26-703 of this chapter shal I 
also be. subject to a civil. penalty of[$ l .. OOO J per day for each· day that the reserve fund 
required by section 26-703 of this chapter is n·ot cstabl ished~~ 

·(Administrative Code § 26-708 [b]). Assuining a violation <Jf section 26-703 <)Ccurrcd in this 

case, the Adn1inistrative C:ode charges the OHI>O: \.vith e11forcing section 26-703 (see 
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1\dn1inistrative Code § 26-708[ el). 1"'".herefore, defendants assert, DHPI) is the entity responsible 

1()r in1posing civil penalties for violations <lf the chapter and such penalties are not recoverable by 

a Ct)ndo1ninitu11 association as dan1ages in a civil action. J>Jaint.iff dcles not. refute- cleJenda11ts' 

position on this point. 

Jn accordance \vith the foregoing, it is hereby 

ORllERf:I> that those branches of defendant Vir1uvlus Estate Ll.;C'ls n1otion which were 

to dis111iss the fourth. fifth., and sixth causes ()faction insofar as asserted against il. are granted 

and those causes of action insofar_as asserted against Virtuvius f:state t,,LC are dismissed (Mot. 

Seq. 00 J ); and it is further 

ORl>ERED that those branches of delendant Virtuvius l~state l.~LC's n1otion \Vhich \Vere 

to disn1iss the first, second, and third causes of action arc denied (Mot. Seq. 001 ); and it is further 

(>RDERED that defendant Harry Macklo\ve~s motion to disn1iss the complaint insofar as 

asserted against hin1 is grunted"! the c<ln1plaint is disrnissed insotar as asserted against him, and 

the (~lerk is directed lo· enter judgrnent accot·dingly (Mot Seq. 002); and it is further 

()f{llEl~ED that the action is severed and continued against the ren1aining defendant 

v' irtuvius 1·~slatc Ll_,(»'·~ and it is further 

()R.DF:Rl~:ll that defendant Virtuvius [~state Ll .c~~ is directed to serve an ans\\1er to the 

con1plaint \;\.:ithin 20 day's after service of a copy of this order \Vi th notice of entry. 

This COtlstitutes the decision fUld order of the c:ourt. 

Dated: June 15, 20 l 8 
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