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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 17

- X
LYUDMYLA KONSTANTYNOVSKA and NATASHA
SEVERIN, individually and on behalf of all other persons
similarly situated who were employed by CARING
PROFESSIONALS, INC,,

Plaintiffs, = | " Index No.: 159883/2016

- against- , S DECISION AND ORDER

CARING PROFESSIONALS, INC.,

Defendant.

HON. SHLOMO S. HAGLER, J.S.C.:

In this class action cbmplaint, plaintiffs Lyudmyla Konstantynovska (“Konstantynovska”)
and Natasha Severin (“Severin”), on behalf of theg}selves and other similarly situatéd home
health care attendants, allege that_ they were not paid the wages and benefits that they were
entitled to whi_le working for théir former employer, defenciaﬁt Caring Pfofeséionals, Inc.
(“Caring Professionals™). Defendént now moves, pursuant to Article 3 of the Federal Arbitraﬁon
Act, 9 USC § 3, CPLR 7503 (a) and 2201, for an order compelling arbitration and staying the
action. In the alternative, defendant argues that the proceedings should Be stayed 56 that an -

arbitrator can rule on whether plaintiffs’ claims are appropriate for arbitration.

BACKGROUND AND FACTUAL ALLEGATIONS
Konstantynovska initiated this class action by filing a complaint on November 23, 2016."

Plaintiffs are home health care attendants formerly employed by Caring Professionals, a bﬁsinesé

' On March 31,2017, a second amended complaint was filed, adding Severin asa
plalntlff
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’ that provides “nursing and home health aide services at the-residences of its clients.” Second
amended compIaint (“Complaint™), 1] 6. The Comnlaint states that all of the plaintiffs in the
putative class ceased working for defendant on or before .December 1,2016. 1., 9
Specifically, it indicates that Konstantynovska worked as a home health care attendant from '
October 24, 2012 through November 7, 2016, and that Severin worked for defendant from
August 2011 through June 2016. Id., f 16, 17.

The first four causes of action in the Complaint allege that defendant violated various
provisions of the New York Labor Law (“N.YLL”) and the New York Codes, Rules, and
Regulations (“NYCRR”) when it failed to pay plaintiffs the statutory minimum wage, overtime
compensation, “spread of hours;’ compensation, and full wages due and when it failed to |
reimnurse plaintiffs for supplieslpurchased for defendant’s benefit. The fifth cause of action,
grounded in breach of contract, alleges that p_laintiffs, “as third party beneficiaries of Defendant’s
contract(s) with government agencies to nay wages as required by the NY Health Care Worker
Wage Parity Act, are entitled to relief for the breach of this contractual obligation, plus interest.”
1d., 1 100. In the 51xth cause of action, plaintiffs allege that defendant breached the “City Service
Contract(s)” by not paying p1a1nt1ffs the 11v1ng wages, health benefits or health benefit
supplements, which were incerporated into this contract for plaintiffs’ benefit. Id., 99 104, 104.

In response to the Complaint, defendant sent a letter to the president of plaintiffs’ union,
Local 7.13 I..B.O‘.T.U, U.M.;D., ILL.A, AFL—CIO (“Local 713 ), and plaintiffs’ counsel,
requesting that plaintiffs withdraw their complaint and submit their disputes to the mandatory
grievance and arbitratidn procedure set forth in the collective bargaining agreement (“CBA”)":as

set forth in an “MOA dated December i3', 2016.” Notice of Motion, Affirmation of Noel P.
2-
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Tripp in Support [Tripp Affirmation in Support], Exhibit “D”."'When plaintiffs failed to withdraw
the Complaint, defendant made this motion, seeking to coriipel arbitration.

Defendant states that all putative class a..ct.i.on rrienibers are or were union members who
are represented by Local 713, and that Caring Professio.rialls and Local 713 entered into the CBA,
which governs various aspects of plaintiffs’ emploslrrient with defendant. On December 13,
2016, the parties entered.into a modiﬁcation and amendment of the CBA, entitled memorandum
of agreement (“MOA”), requiririg empioyces to submit wage anci hour claims, including claims
alleging vi.olations of the NYLL‘an.d the iNew York Hoine (__:are Worker Wage Parity Law
(“Waée Parity Law”), tb_ an exclusive .griev-alnce and arbitration process. Defendant argues that
the MOA, coupled with the CBA, govern th‘e employment‘ relationship between plaiiitiffs and
defendant, and that the MOA is applicable to all empioyées coveied by the CBA, including
plaintiffs. | |

The record reﬂe‘cts that Local 713 and defendant entered into the CBA on J anuary 1, 2016
(“2016 CBA™). Article XVII, grievaiices and arbitratiqn, indicates that a grievance is an
allegation by an employee regarding ihe interpretation of a writteii termin the CBA. This Article
sets forth the steps involved in the grievaiice process. In rellevant part; if the grievance is not
resblved after two steps, the Uiiiori may submit the grievance for final and binding arbitration.
The article advisgs that ihe 'arbitratoi has no autiiority to add or modify any provision in the CBA.
The relevant la.nguag_e coricernirig the terms grievance and arblitration, is set forth as follows:

“ARTICLE XVII — GRIEVANCES AND ARBITRATION o o .

Section 1: The term ‘grievance’ as used in this Agreement is an allegation by an

employee or the Union concerning a misinterpretation or misapplication of a

specific written term of this Agreement occurring after the effective date of this

Agreement and before the expiration date of this Agreement or any written
extension thereof. All complaints, disputes and grievances arising between the !

3-
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parties to this agreement, involving questions of interpretation or application of
any clause of this Agreement, or any act or conduct in relation hereto directly or
indirectly-shall be presented by the party asserting a grievance to the other party
Both parties shall thereupon attempt to adjust the dispute.

**fk

“Section 4: Arb1trat1on

If the grievance is not resolved in STEP 2, the Un1on may submit the grievance
for final and binding resolution by arbitration. . . . - The arbitrator shall have no
authority to add to, subtract from or modify any provision of this Agreement, or to
rule on any question except those expressly submitted to the arbitrator.”

Tripp Reply Afﬁrmat1on Exhibit “A” at 7-8.

- On December 13, 2016, the pres1dent of Local 713 and defendant executed a MOA to the
2016 CBA. Article XVII,_Grievances and ‘Arbitration, as set forth above, was modified and
replaced with a new Section 1. The new paragraphvexplained that a grievance is still an
allegation by an employee about the misinterpretation of any term in the CBA. However, any
claims brought By the Union or employees, alleging violations or arising under the NYLL, Wage -
Parity Law or the Fair Labcr Standards Act (“FLSA;’) (collectively’, the “Covered Statutes”), are
excluded from this A_rticl'_e. These claims are to_be resolved in accordance with a new article,f
article XXXIX.

- Section 1 of ’the MOA provi-des, as follows:

“CBA Article XVII, ‘Grievances and Arb1trat1on is hereby mod1ﬁed by replacing
the existing Section 1 with the following:

“Section 1: The term ¢ grievance’ as used in this Article is an allegation by an
employee or the Union concerning a misinterpretation or misapplication of a
specific written term of this Agreement occurring after the effective date of this
Agreement and before the expiration date of this agreement or any written
extension thereof. All complaints, disputes and grievances arising between the
parties to this agreement, except as specifically excluded below, involving
questions or interpretation or application of any clause of this Agreement, or any
act or conduct in relation hereto directly or indirectly, shall be presented by the

-4-
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party asserting a grievance to the other party Both parties shall thereupon attempt
to adjust the dispute. Any claims brought by either the Union or Employees,
asserting violations of or arising under the Fair Labor Standards Act (FLSA), New
York Home Care Worker Wage Parity Law, or New York Labor Law
(collectively, the Covered Statutes), in any manner, are excluded from Article
XVII herein, and shall be resolved in accordance with Article XXXIX below.”

Tripp Affirmation in Support, Exhibit “A” at 1.
The MOA provides that Article XXXIX is “New Article XXXIX in the CBA,

‘Alternative Dispute Resolution,’ is hereby created, to read in full as follows.” Id.

“Section 1: The parties agree a goal of this Agreement is to ensure compliance

! with all federal, state, and local wage hour law and wage parity statutes.

' Accordingly, to ensure the uniform administration and interpretation of this

Agreement in connection with federal, state, and local wage-hour and wage parity

statutes, all claims brought by either the Union or Employees, asserting violations

of or arising under the Fair Labor Standards Act (‘FLSA”), New York Home Care

| Worker Wage Parity Law, or New York Labor Law (collectively, the ‘Covered

‘ Statutes’), in any manner, shall be subject exclusively, to the grievance and '

arbitration procedures described in this Article. The statute of limitations to file a

| grievance concerning the Covered Statutes shall be consistent with the applicable

\ statutory statute of limitations. All such claims if not resolved in the grievance

procedure, including class grievances filed by the Union, or mediation as

described below shall be submitted to final and binding arbitration before Ralph

| S. Berger. The Arbitrator shall apply appropriate law and shall award all statutory

; ‘ remedies and penalties, including attorneys’ fees, consistent with the FLSA and
New York Labor Law in renderlng deClSIOnS regarding disputes arising under this
Article.

“Section 2: Grievance Procedure : _
STEP 1: All grievances concerning the Covered Statutes shall be reduced to
writing by the employee or the Union through its shop steward or busmess
representative and presented to the Admmlstrator

! “Section 3: Mandatory Mediation

Whenever the parties are unable to resolve a grievance alleglng a violation of any
. of the Covered Statutes, under the Grievance Procedure contained in Section 2 of
‘ ‘ this Article, before the matter is.submitted to arbltratlon the dispute shall be

' submitted to mandatory medlatlon :

“Section 4: Arbitration
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} _ No party may proceed to arbitration prior to completion of the m;’e'diation_ process
‘ ' as determined by the Mediator. . . . ' '

“Section 5: In the event an Employee has requested, in writing, that the Union
process a grievance alleging a violation of the Covered Statutes and the Union
declines to process a grievance regarding alleged violations of the Covered

~ Statutes, through the grievance/mediation process or to arbitration following the
conclusion of mediation, an Employee solely on behalf of herself, may submit her
individual claim to mediation, or following the conclusion of mediation, to
arbitration. . . .” '

Id. at 2-3.
| | In relevant part, the new article advises that all claims brought by the Union or
employees, asserting violatiens of or arising .uh;ief_the NYLL, arﬁong other statutes, shall be
subject exclusively to the grievance and arbitration procedures described in Article XXXIX.
Article XXXIX continues with a similar step 1 and 2 gri-e;/ance protocol.aé in the 2016 CBA,
howe{/er? if the parties ere unable to resolve a grievance alleging a violation of any of the
Covered Statutes, the dispﬁte shell be submitted to mandatory mediation prior to arbitration. If
the mediation process is eomp.lete_,'the _Unien may deman'd arbitratioﬁ. If the Union declines to

pursue the grievance for an employee, the employee may use the mediation and arbitration .

process set forth in the CBA. However, the mediator/arbitrator has no authority to consider a
i class action or issue a remedy on a class basis.

Although signed on December 13, 2016, the record reflects that the MOA was ratified, at

the earliest, on December 28,2016. On Decerﬁber 28,2016, counsel for defendant emailed the

| representatives from Local 713 a “fully executed amendment to our CBA.” Tripp Affirmation in
Reply, Exhieit “B”at 1. OnJanuary 24, 20‘17, counsel follo(zved up with an email to Local 713
asking to “confirm that the CBA amendment has been ratified as in full effect.” Id OnJ aﬁuary

25,2017, Local 713 responded that it had been ratified. -
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In its motion, defendant argues that the Federal Arbitration. Act (9 USC § 1 et seq.)
(;‘FAA”) applies to the arbitfation pro-vi.sion in the MOA. Defendant c.ontinues that a
presumption of arbitrability applies,vand that thé MOA requires all Local 713 members to submit
the types of claims alleged by plaintiffs to final and binding arbitration. - AccOrding to defendant,
Konstantyndvska was empléyed uﬁtil Dgcember 27, 2016 and Severin was émployed until July
12,2016, aﬁd both plaintiffs were.m-eml.)eré of Local 7'13. Further, defendant argues that the
MOA did ot have to be ratified to be cffective. - |

According to défendant, as “nothing in the arbifration provision plgce_é a temporal
limitation on arbitrability,” it can‘apply .retroactive.vly to encofnpass all of plaintiffs’ statutory -
claims. Defendant’s Memorandum of Law at 10 (internal ciiation omitted). As aresult,
defendant argues that the MOA ié cdntrolling, regarciless of Whether plaintiffs’ claims accrued
prior to its execution. g

Further, defendant argues that tﬁe plain language in the MOA reflects the parties’ intent
that all employees, current and for_'mer,.are required to submit any claims stemming from the
Covered Statutes to the mandatOry grie.vance‘ énd arbitration process. In support of this
contention, defendant cites .to the reference of “all claims,” in Section 1 of the new article,
coupled with parties’ goal to ensure uniform cbmpliance with pay practices. Defendant states
that the court should compel arbitration because the MOA is a binding agreement requiring
arbitration of every claim aséerted By plainti%fs.

Defendaﬁf claims that, pursuant to fhe MOA; the parﬁes agreed that -any dispute about the
proper interpretation of the MOA should be left for the arbitrator, not the court. In support of

this argument, defendant points to a provision in the MOA stating that any grievances “arising

-7-

8 of 19




FBLLED._NEW YORK mﬁﬁﬁﬁﬁm 11. 00 AWM T TNDEX NO. 15988372016

NYSCEF DCﬁ NO. 36 , R RECEI VED NYSCEF: 07/05/2018

between the parties to this agreement i’nvolving’questions or i‘n‘terpretation of application of
any claims of this Agreernent shall be presented by the party assertlng a grlevance to the other
party.” Defendant’s Exhibit “A” at 2

In opposition, plaintiffs argue that, as forrner' ernployees, they. cannot be bound to the
MOA as it was entered into .after they eeased working for defendant. .Plaintiffs note that the
MOA was executed_‘o'n December_» 13, 2016. Evenlf, aé defendant states, Konstantynovska’s last
date of employment was Deeember':27, 2016 and not 1n Noyember 2016, a'b'sent ratification, she
cannot be bound to the :MOA.Z.’ l;lla;lnti:ffs note that the 'M‘.O-A. contained new ’language pertaining
to arbitration requirements ithat‘ had Aneyef"been 1ncluded in a_ny prtor CBAr-agreements.

 Plaintiffs conc‘ede that;"inf_c'ertain;-si.tuations,' e_lairns'“rnust-bel submitted to arbitration. eyen

if they pre-date the arbitration agreernent. However, they. argue that the retroactivity of the MOA
is not appllcable here as- plalntlffs were never bound to this agreement 3

Further even if the' MOA was b1nd1ng on plalntlffs plalntrffs argue that their claims fall
outside the arb1trat1on prov1s_10n as it _only» applles toemployees and to the Unron. As former
emponees; they are neithe'r:o-f these partres._ In addition? ptarntrffs contend 'that the court, not the

arbitrator, must determine arbitrability. -

- DISCUSSION -

Motion to Compel Arbitration

Under New York law, on a motion to compel arbitration brought pursuant to CPLR 7503
(), the court must address “whether the parties have en_t_ered'into a valid arbitration agreement

and, if so, whether the issue sought to vb'essubr'nitted to arbitration _falls within the scope of that

~ *Plaintiffs argue that the court must accept as true plaintiffs’ allegation that
Konstantynovska stopped working for defendant on November 7, 2016.
. . : . --8-' ‘. . . o

9 of 19




ms 1100 AM "NDEXNO T59883/ 2016

NYSCEF DOC. NO. 36 * . RECEI VED NYSCEF: 07/05/2018

agreement.” Edgewater Growth Capztal Partners, L.P. v Greenstar N. Am. Holdzngs Inc., 69
AD3d 439, 439 (1* Dept 2010) (internal quotation marks and citation omitted)

Defendant argues that the FAA should govern the MOA. The FAA is an expression of a
strong federal policy favoring the enforcement of 'arbitration agreements. Ragone v Atlantic
Video at Manhattan Crr., 595 F3d 115, 121 [2d Cir2010]. As under New York law, a court
asked to compel arbitration proceedings under the FAA must “first determine whether the parties

agreed to arbitrate; second, it must determine the scope of that agreement.” National City Golf
Fin, v Hzgher Ground Country Club Mgt Co., LLC, 641 F Supp 2d 196, 202 [SD NY 2009]
(internal quotation marks and citation omitted).

The FAA governs disputes arising out of the arbitration provision of a contract affecting
interstate commerce. Matter of Diamona’ Waterproofing Sys{ Inc. v 55 Liberty Owners Corp., 4
NY3d 247,252 [2005]. As “collective bargaining jagreements are confraets entailing transactions
in commerce,” they fall “within the purview of the»-v[,FAA].” -Maryland Cas. Co. v Realty
Advisory Bd. on Labor Relations, 107 F3d 979? 982 [2d Cir 1997]. As such, in the instant
matter, the FAA is applicable to the arbitration provisions in the CBA and the MOA.

| ‘It is the defendant’s burden to demonstrate that the parties agreed to arbitrate. See e. g
Eisernan Levine Lehrhaupt & Kakoyic_znrzis, P. é’ v Torino Jewelers, Ltd., 44 AD3d 581, 583. [
Dept 2007] (“proponent of arbitration. has the burden of demonstrating that the parties agreed to
arbitrate the dispute at issue™). Mor_eO\rer, “the purpose of Congress in enacting the FAA was to

.make arbitration agreements as enforceable as other contracts, but not more so.” Cap Gemini:
Ernst & Young, U.S., L.L.C. v Nackel, 346 F3d 360, 364 [2ci Cir 2003] (internal quotation marks

and citations omitted).

: 10 of 19
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" In the alternative to cornpelling arbitration of piaintiffs’ claims, defendant argues that the
proceedings should be stayed so thatan arbrtrator can ruleo'n the proper application of the MéA
to plaintiffs’ claims. Defendant claims that, pursuant to the MOA, the parties agreed that any
dispute about the proper internretation of the MOA should be left for the arbitrator, not the court.
However, defendant’s arguments are unavailing. It 1s _the court, not the arbitrator, which has t_he
initialtauthor‘ity to determine vt/hether or not the parties are bound to arbitrate pursuant to the

agreement. Matter bf Smith Barney Shearson \}Sacharow, 91 N'Y2d 39, 45 [1997]; see also AT
& T Tech., Inc. v Communications Workers of Am 475 US 643, 649 [1986] (“the question of
arb1trab111ty--whether a collective- bargalmng agreement creates a duty for the parties to arbitrate
the partlcular grrevance=-1s undenlably an issue for judicial determlnatlon ). Moreover, the
parties did not agree to arbitrate the question of arbttrabitity. See Duraku v Tishman Speyer
Props., Inc., 714 F Supp 2d‘470, 473 [SD NY 2010] (“Under the FAA, unless. parties have
unambigueusly provided for an .arbitrator to decide .qnestions of arbitrability, it is for courts to -
decide whether the parties agreed to arbitrate the clarme at issue”).

A court is to apply ordinary contract principles to determine whether an agreement to
arbitrate exists. Wilson v Subway Sandwiches Shops, .Ivnc., 823 F Supp 194, 198 [SD NY 1993];
see also qu Gemini Ernst & Yo'ung; US., LLC. VvNa.ckel,_346‘F3d at 364 (internal quotation
marks and citations omitted)‘ (“[W]hile the FAA creates a body of federal substantive law of
arbitrability, applicable to any arbitration agreement within the coverage of the Act, in evaluating
whether the parties have entered inte a valid arbitratien agreement, the ceurt must look to state

law principles”).
-10-
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Arbitration Clause Does Not Compel Arb__itrati'on,

" As explained above, to succeed on a motion to compel arbitration governed by the FAA,
the first prong to satisfy is whether the ba‘rties created a valid agreemen_t to'arbitrate under state
law. Plaintiffs cite two cases in support of their'argument that there was no valid agreement to
arbltrate their claims. In Chu v Chznese—Amerzcan Plannzng Counczl ‘Home Attendant Program,
Inc. (194 F Supp3d 221 [SD NY 2016]) defendant home care agency brought a motlon to
compel arbitration after former hoine | .care aides 1nrt1ateda class action alleg-mg violations of the
NYLL, among other statutes.‘_ There \'Nas.a' néw MOA, effectlye_' after 'plaintlffs ceased WOrking
for defendant, requiring the parties to‘submit to b1nd1ng arbitration. ’The Court found that, as the
Labor Management Relations Act (“LMRA”) preemption did not apply, it lacked subject matter
jurisdiction over the cl'ai'ms and .remanded them to state court. -The motion to compel was denied
as moot. Nevertheless in'its d1scuss1on regardlng LMRA preempt1on the Court noted that the
plalntlffs are not bound by the MOA because it became effect1ve after their employment with
defendant ended. The Court stated the followmg, in pertment part:

“[Defendant] contends that plalntlffs clalms_«are 1nextr1cably tied to and require

' interpretation of the CBA with respect to certain (1) wage provisions and (2)

grievance and arbitration provisions set forth therein. At the outset, in order to

" determine whether any prov1s1on inthe .CBA will have to be interpreted to

adjudicate plaintiffs’ claims, the- parties raise a threshold issue as to which
agreement(s) actually applies. [Defendant] contends that the 2015 MOA made
effective December 1, 2015, govern [defendant’s] employment relatlonshlp with
plaintiffs—who each ceased worklng at [defendant] prior to that date—on the
ground that the 2015 MOA was made retroactive.” This argument lacks merit.

- Regardless of the purported retroactivity of the 2015 MOA, and -1199’s authority

to bargain on behalf of then-current employees pla1nt1ffs may not be bound by

- subsequently adopted amendments to a collectlve bargalnlng agreement to which -

they were not partles

Id. at 228.

_1:1_ -
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~ Further, plaintiffs also discuss a recent lower court decision, Safonova v Horﬁe Care
Servs. For Independent Living, Inc. (Sﬁp Ct, NY County, J anuafy 17, 2017, Rakower, J., index
No. 15‘0642/2016.), Wher¢ a home care agency fnoved t_é éc;inpel arbitration after a former home
health care aidé initiated a cér_nplaint alleging vio_lations of the NYLL and the Wage Parity Law.
S.im.ilar to the instant situatibri, after that plaintiff éeased Workiﬁg for defendant, plaintiff’s union
entered into énd ratified an ar(nendment‘to. the CBA, whereby all statutory claims were now
subject to the mandatory arbitratiori and grievance procé_sé. There too, plaintiff may have still
been an empioyee whgn the MOA was 'entered into, but was not when it was ratified.

Dﬁfing oral argument hei'd for :Safonofq, the coﬁft denied the motion to compel
arbitration, conéluding that‘plaintiff was not an employee at the time of ratiﬁcatiop and did not
have the opportunity to agree to arbitration, and noting thgt “Qne is not a party’to an arbitration
agreement unless they have agreed to it.;’ See Afﬁﬁhatidn of LaDonna M. Lusher in Oppoéition
[Lusher Affirmation in Opbésitioh], Exhibit “A”; Safonova Tr of _Oral Argument at 16. The
court further noted that the new arbitration provvision'was a “new_ afticle, not a modification of an
old article that addressed alternative diépute re.solution.l” Id at15. In addition, the new
pfovision “makes no referencés_to any prior CBAJ’ Id. at 26.

This Court agrees with the rélévanf holdings in Chu and.'Safonova that pléintiffs, to‘the
extent that they were not employ‘ed with defendant at the time t}_ié MOA was ratified, gre ﬁot

bound to it.” “[P]laintiffs may not be bound by subsequently adopted amendments to a éollective

’ Defendant contrasts the instant situation with the one in Safonova, where the CBA, “on
its face, says it is effective December 1, 2015, subject to the ratification by the union and its
membership and by the board of directors of the employer . . . .” Lusher Affirmationin
Opposition, Exhibit “A”, Safonova Tr of Oral Argument at 2. However, the court does not agree
that Safonova is distinguishable on this basis.
' -12-
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bargaining agreement to which they were not parties.” Chu v Chinese-American Planning
Council Home Attendant Program, Inc., 194 F Stlbp 3d at 228. While the MQA was signed on
December 13, 2016, the record reflects that, at the ea_rliest, the MOA was ratified on December
28, 201 6.4> At that time, the union was not' »negotiating on plaintiffs’ behalf. Seee.g. Coyt A
Subway Surface Supervisors Assn., 69 AD3d 438, 43 8 [1* ]jept 2010] (Addressed in the context
of a breach of duty of fair representation claim, Cohrt noteel_tha , “[a]t the time defendants

negotiated and ratified the collective bargaining agreement at issue, plaintiffs . . . were neither

members of, nor represented by, the Association's bargaining unit, so the Association owed them

no duty of fair representation”).

Further, the parties’ communications in the vrecord indicate that, after December 28, 2016,
defendant was relying on the ratification ef the MOA for it to be in full effect. See e.g Inre
AMR Cerp., 477 BR 384,403 n 9 [SD NY 2012] (“Notwithstanding any meeting of the minds on
a particular issue, the parties have no agreement on a collective bargatning agreement until such
time as a ultion sends out a specific proposed agreement for a vote and it is ratiﬁed by the union‘
membership™). . | , | | | : L v o )

Defendant argltes that “this Court should'netalle\;\.f Plaintiffs to evade mandatory
grievance and arbittation provisions of the MOA appropriatety hegotiated on their behalf . . ..”
Defendant’s Reply Memorandum of Law at 1. This Court agrees that, had plaintiffs not ceased
their employment with defendant, plaintiffs, as ﬁhion members whose union bargained on their

behalf as current employees, would be subject to the MOA. “Under the National Labor Relations

4 Although there is a question as to when Konstantynovska ceased working, the record
reflects that she was no longer an employee on December 28,2016. The record suggests that the
MOA was ratified in late January 2017.

-13-
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Act .. ..the union ls the exclusiVe.bargal'ni.ng representatiye'of employees.” See 14 Penn Plaza
LLC v Pyett, 556 US 247,251 [20.09]'._».Howeyer,;the r__elevant,i_ssue herein is not whether. -
plaintiffs opted out of the un‘i_on_pr_lolr to c'o'mm‘encing _litigation‘, but‘_whether plalntiffs can be
bound to a newarbitration' provvis.lovn that completely changed the subs‘tantive grounds for
mandatory arb1trat1on and that was executed after pla1nt1ffs ceased employment w1th defendant
The cases set forth by defendant in support of the argument that there isno temporal -
l1m1tat1on to the grleyance andbarb1trat1on prov1s1ons in the MOA and that 1t applles to pla1nt1ffs
claims, are d1st1ngu1shable from the present 51tuat1on For example in Matala De Mazza v
Special Touch Home Care Servs Inc (2016 WL 6459623 *l 2016 US Dist Lexis 150559 *2
[ED NY 2016]) the Court granted defendant home care agency s motlon to compel arbitration of
plaintiffs’ claims, pursuant to a 51m11ar MOA that was added to the CBA However those
pla1nt1ffs consrsted of current and former employees and although the Court granted the ‘motion
to compel arbrtrat1on the Court d1d not address the temporal scope of the arbltratlon agreement

hold1ng that “It]he partles may argue the proper construct1on of the temporal l1m1tatlon clause

before the arbltrator > 2016 WL 6459623 *2 2016 US D1st Lex1s 150559 *7 & .

> Seee.g Arrzgo \J Blue Fzsh Commodztzes Inc 408 Fed Appx 480, 481 482 (2d Cir =~
2011) (internal citation omitted) (“[Plamt1ff’ s]- argument that the arbitration provision does not
apply to claims that accrued prior to his signing of the employment agreement was not raised
below and is therefore waived.  In any. event nothing in the arb1trat1on provision places a
temporal l1m1tat1on on arb1trab111ty”) S

K Further, the d1spute in Matala -de Mazza was: limited to “whether 1199 and Spec1al
Touch intended this period to extend back to the effect1ve date of the or1g1nal CBA signed
between 1199 and Special Touch, orto apply only from the effective date of the 2016 MOA
forward.” 2016 WL 6459623, *2, 2016 US Dist Lexis 150559, *5. Here, plaintiffs allege that
they all ceased working for defendant by Dec 1, 2016: Plaintiffs do not necessarily dispute that
the MOA would be retroactive to claims that predate the MOA, but argue that they are not
subJect to the terms of the MOA as they left pr1or to’ when it became b1nd1ng '
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Similarly in; La_t Chan v ‘Chinese_-A‘meri.can Plann_ing ',Coun.c.vivl Home A.ttendant Pragrant,
 Inc. (180 F Supp 3d 236 [SD NY 2016]) Judge _F_orr-'eét g’ranted.cl'efend-ant’s motion to compel
arbitration when eurrent, not former, errrployees arguecl-that their claims ac.e.rued prior to the
execution ofaMOA® . - :- | : |

Konstantynovska irritiated tllis ac_:"_tion?evenv prlor ’toiyhen the MOA was ﬁrst executed.’
“[T]hough the presu'mption in faVorof Iarbit;ratiorl isv’strong, the ,laWstill requires that parties._.
actually agree to arb1trat1on before 1tvw111 orcler them to arbltrate a dispute.” Opals on Ice
LGgerze Deszgns by Bernadette Inc V. Bodylznes Inc 320 F3d 362, 369 [2d Cir 2003] In
add1t1on, under d1fferent c1rcumstanc_es,- (_:ourts_ -ha_Ve _ad_dres_sed the rlghts_ of putative class

members and declined to errforce arbitration agreements that were signed by putative class.

7 As prev1ously dlscussed in Chu V. Chznese-Amerzcan Plannzng Counczl Home Attendant
Program, Inc. (194 F Supp3d at 228), when faced w1th the same MOA against the same -
defendant, J udge Forrest found that former employees were not bound

¥ Finally, in Rodrlguez v New. York Foundatzon for Senlor Citizens Home Attendant
Servs., Inc., (US Dist Ct, SDNY,.15 Civ 9187, Caproni, USD]J, 2016), referenced in defendant’s
reply, the Court applied a MOA retroactively to-.compel arbitration of plaintiff’s potential class
action claims, even when plaintiff stopped work1ng for defendant prior to the ratification of the
MOA, holding “[p]lamtlff cannot point to any temporal limit on arbitrability in either the 2001
CBA or the 2015 MOA.” Id. at 6 (Tripp. Afﬁrmat1on in Reply, Exhibit “D”). However, the
instant situation is distinguishable, for the same reasons as set forth in Safonova. In Safonova,
Judge Rakower distinguished Rodrigitez stating that, “unlike those articles which are modified,
restated, deleted or replaced here we have what is called a new article heréby created. So, it -
makes no reference to a prior article. It makes no reference to any prlor CBA.” Safonova Tr of
Oral Argument at 25- 26

® The court will not speculate as to whether the MOA was created in response to the class

action. Nonetheless, during oral argument, defendant noted that the arbitration clause in the 2016
CBA was not as thorough as the MOA, “[s]o what would have or not been required to be -
arbitrated was less clear. Part of the goal of labor stability and transparency was to make that
~ clear.” Tr of Oral argument dated Oct 23,2017 at 19. Priorto the MOA, an employee
“arguably” might have been able to bring a direct action against defendant for violations of the
Covered Statutes because “there would have been a dispute based on the wording of the prior.

provision.” Id. at 20. ' S B - :
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members after the commencement of the class action litigation. Weinstein v Jenny Craig
Operations, Inc., 132 AD3d 446,"4_46-447 [1% Dept 2015] (In considerjng anew arbitration
agreement implemented the day after commencement of cia_cs action litigation, and given to
putative class memcers who were unawa'rc of the litigation? the Appellate Division found that the
“court properly exercised its discretion by-.d.raw'in'g the inference that that agreements had been
implemented in response to this litigation and to pfcclude p_utative class members”).

Defendant argues that the intent of the parties was for the MOA’s arbitration provisions
to apply to cﬁrrent' or formcr e.mployees who are ailéging violations of the Covered Statutes. “A
fundamental tenct of cont;ac;t law is that éigreements are construcd in accordance with the intent
of the parties and thc best :evidcnce of thc partAies’ intent is what they express in their written
contract.” Goldman v White Plains Ctr. for Nui‘s?'ng Carz, LLC, 11 NY3d 173, 176 [2008j. The
language in the.MOA makes sﬁbs_tantive lmo'diﬁcatio_ris to the former CBA and enctompassles an
entirely new set of statutory violations that, when alleged by the union or cmployee, a;e subject
to the mandatory. .grievancevprocess. There is no language in the MOA binding foﬁner:employees
or former union members who left prior to.its creation. |

The arbit;étion proyision appiicable to pléi_ntiffs, fouhd in the 2016 CBA, limited the
griévance and arbitration process to disput_es about.the misinterpretéti'on or misapplication of a_
specific Written term in the CBA. Plaintiffsl’ complaint dces not ccpcern allegations’about the
interpretation of the CBA, but alleges various statutory violations and breach of contract.
Despite the presumption in‘favor of arbitration, it is well séttled that Courts will nct compel

arbitration of statlitory claims where the CBA in question did not effectuaté a “clear and

unmistakable” waiver of those claims. See e.g. Tamburino v Madison Sq. Garden, LP, 115

-16-
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AD3d 217, 222223 {1# Dept 2014] (citation omitted) (A CBA cannot preclude a lawsuit
concerning individual statdtory tights unless the varbitratien ,clans-e in,the 'agreement is ‘clear] ]
and unmistakable[ |’ that the. pa'rti_es;intended' to __afhitfate such individual cla..in.ls”);v see also'
Lawrence v Sol G. Atlas -keqlty Co., Inc.,b 841 ~F‘3d 81[2d .Cvir. ?_01:6]. _(Court vacated the district
court’s granting of defendant’s .nloti.on to CO’mpel arhi_tr-at'ivdn,;aliloy\‘/ing plaintiff_«tob pursue his
statutory claims in 'federal'lc.c')ur.t holding that. 'h'asedro_n the tanguage in the CBA the .CBA did .'
not eOntain a “clear and unmlstakable” wa1ver) Here, as the terms in the 2016 CBA do not
spemﬁcally prov1de that pla1nt1ffs clalms allegmg v101at10ns of the NYLL and Wage Par1ty Law,
among others, are subJec_t te _arb1trat1on,_ the 2016_CBA does not effectuate a cleat and
unmistakable” wa.iver-'as to these .elaim_s.‘o 1_‘v

| Without a valid and eempulsery arhitratienf provision, _}dlainti-f'fs'eannotfbe comhelled to
arbitrate. See EtsemanvLe.x;fne 'Zeh'ﬁhdypt & Kakoyzannzs PC v Torino Jewelérs; Ltd, 44 ADv3d_
at 583. Accerdingly, as the coutt, ﬁnds that the partfes didv‘-v net have a yalid .'agreen.lent to arbitrate
p1a1nt1ffs claims in th1s class act1on defendant s motlon to compel is den1ed |

CONCLUSION AND ORDER

B Accordlngly, 1t 1s hereby

~ Tt is doubtful that, pursuant to the 2016 CBA, any grievance regarding the terms of the
CBA 'that is not resolved in the initial gtievance process is subject to ‘mandatory arbitration.
Although the Union may submit the grievance for.final and binding resolution by arbitration,
there i is no language hm1t1ng an employee S ab111ty to 1n1t1ate an action in a judicial forum.

" There is no questlon that p1a1nt1ffs clalms can be arbitrated and are the types of claims
that would subject to the MOA’s mandatory arb1trat10n and grievance procedure if the MOA was
b1nd1ng on plaintiffs. See e.g. G]OHZ v Orsid Realty Corp., 2015 WL 4557037, *3, 2015 US Dlst
LEXIS 97687, *8 [SDNY 201 5] (Congress does not proh1b1t federal and state labor law clalms

. from belng arbltrated) R
. _17_
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ORDERED that the motion of defendant Caring vProfessionals, Inc. to compel arbitration
and stay the action is denied in its entirety; and it is fufthgr _ ;
ORDERED that défendant is directed to Serve an answer to the complaint within 20 days
after servicé of a copy of this order with notice of entry.

Dated: June 29,2018 - _' ENTER:
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