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To commence the 30- -day statutory time period for appeals as of rlght under CPLR 5513. (a) you are advised to serve
a copy of this order, with notice of entry, upon all parties. :

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER T o
x. S

RENALDO VANCE,

Plaintiff, . ,

: : ‘Index No. 53162/18 :

-against- : - Motion Sequence Nos. 001, 002, 003
. ' ’ Decision and QOrder

PAMELA VANCE,

" Defendant.

EVERETT, J.

The following papers were read on the motion:
- 001 Notice of Motion/Aff in Supp with Exhlblts (doc 4)
Reply Aff with Exhibits (doc 20) '
002 Notice of Motion/Affirmation in Supp/Exhibits A-D (docs 6-11)
Affirmation in Opp with Exhibits (doc 19) ~
003 Notice of Cross-Motion/A ffirmation in Supp and in Opp/Afﬁdav1t in Supp and
~ in Opp/Exh1b1ts A-D (docs 12-18)

| Plaintiff Renaldo Vance (R. Vaﬁc_e) moves, under motion sequencé number 001, for an A
order granting Summary judgment on his causes of action for partition and sgle of certain
property located éf_1242 Pufnar_n Avenue, Brooklyn, New York (Premises) énd an accounting.
Defendant Pamela Vance (P. Vance) moves, under motion sequence number 002, for an order
transferring the éction to Spprem’e Céurf, Kings Co;nty. P. Vance also cross-moves, under
motion sequence number 003,Jfo_r an order dismissing the action on the basis of laches, and

granting her sole possession of the Premises, or in the alternative, sétting the matter down for a

hearing to determine the parties’ equities in the Premises. The motions, under motion sequence
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numbers OOi,_OOZ and 003, are consolidated for dispésition, and upon the foregoing papers, the
motion of p. Yénce for an order transferriﬁg the action to Supreme Court, Kings County is
granted, and the motion of R. Vance andrthé érosé motionv of P. Vance are denied without
prejudice.

The following facts are taken from»the pleadings, motion papers, affidavits, documentary
evidence and tﬁe record, ahd are undisputed unless othéfWise indicated.

Plaintiff commenced the instant action by filing a summons and complaint in the Office

of the Westchester County-Clerk on March 7, 2018, seeking par.tition'and'sale of the Premises,
_ v \

- with related relief. According to the complaint, the parties, then husband and wife, purchased the

Premises on Jﬁly 5, 1983, and lived thefe-together until the time of their separation when they

ceased living as husband and wife. The parties obtained a judgment of divorce in Kings County -

on or about May 8; 1989, aﬁd by order of the Supreme Court, Kings County dated April 23,
1990, P.-Vance was given thé rig}\lt to occupy the Premisés until the youngest child of the
maﬁiage was emancipated. As a result of the parties’ divorce, they became tenants—in;éommon,
 rather than joint tenants, with each having a 50% ownership interest in the Premises. The |
rcomplaint further alléges théf the )}éungést child is emanc.i}.')ated, and that the Premises are so
situated that a division or partiti‘on is not feasible. Accordingly, R. Vance seeks an order
directing thé sale of the Premis_es so that he can obtain his‘i‘evquitable share of the proceeds,
together with an accounting of any income and expenses related to the Premises during the
period of P. Vance’s exclus_iye occupancy.

Issue was joined on ér ébout March 22, 2018, by service of de'_fend.ant’s answer with five

affirmative defenses, and a demand to change venue to Kings County. On March 26 2018,
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plaintiff filed a response setting .'forth' his riéht to cho.ose_.the venue for commencement, and

his right to place venue vin Westc‘h.ésteerounty since it is .h'is county of residence (see éPLR 503
[a]). R. Vapce also asserts that any right P. Vance had to enforce her equitable distribution
rights under the Kings Copnty'd'ivorce judgment, aré'time-barred, precluding the necessity of
proceeding with his. partition action in that county.

On April 2, 2:01 8, defendant served -; separate déﬁland, pursuant to CPLR 507 and 511 (a)
and (b),.for a change of place of trial on the gfound ofimproper venue.  On the same date, April
2,2018, plaintivff and defendantvﬁ's_erve.d their respective motions, under motion sequence numbers
001 and 002, and several weeks léter, deféndant served her crosS motion, under miotion sequence
OO3.}

Addressing tﬂe ql;éstién o_f venue, CPLR 507 iaroixides/:' “[t]he place of trial of an action in
which the judgment demanded,y;fou-ld affect the title to; or the possession, use or enjoyment of, _
real property shall be in the coﬁnty in which any bart of th.ev subject of the action is-situated.”
Given that the requeéted relief s}ounvds onl}‘i in- partition and sale, and for an accéunting with

- respect to real property located in :Brooklyn, Kings Counfy, New Yor/k, the instant action mveets
the definition of an éction thaf WOuld affect fhe title, lthe -pbssession and/or the use or enjoyment of
real property, renderi:ng Kings County the proper venue, 'th withstanding plainﬁff’s current | —
residence in Westghester County.

As this métter is more préperly Vénued in Kings County, the r_ﬁoﬁons under motion
sequence numberg 001 and .003, are denied without prej ﬁ‘dice to ren'e‘w upon assignment of the
action to a .pairt/court of proper jlirisdiction within Kings County.

Accordingly, it is
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ORDERED that the motioﬁ by dgfendant Pamela Vance, under motion seciuence number
002, for an order changing venue is granted; and it is further

ORDERED thatvt}'le venue‘of this action is_.changed from this Court to the Supreme
Court, County of Kings, and’\ the ClerK of this Court is directed to transfer the papers on file in this
action to -the Clerk of the Supreme Court, County of Kings upon service of a copy of this order
with notice of entry and payment of appropriate feés, if ény; and it is further

ORDERED that the motions, under motién sequence numbers 001 aﬁd 003, are denied
without pbrejudice to renew upon assignment of the action to a part/court.of proper jurisdictioﬁ.
within the County of Kings. »

This constitutes the decision and order of the Court.

Dated: White Plains, New York

July &, 2018
ENTER:

Dl €O

'HON:_-DA,VID\’F,. EVERETT, AJ.S.C..

Robert B. Taylor, Esq.
271 North Avenue
- New Rochelle, NY 10801

The Law Office of Matthew A. Gates P.C.

909 Sheridan Avenue
Bronx, New York 10451

4 of 4

b



