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SUPREY1E COURT - STATE OF F.W YORK 
IAS PART 18 - SUFFOLK CQl l 'TY 

I' R £ S £ .\' T: 
HON. HOWARD II . llECK:\IAJ\ JR., J.S.C. 

----------------------------------------------------------------:'\ 
R.\l\K OF .\\!ERIC.\. l\ .. \ .. 

Plaintiff. 

-against-

INDEX NO.: 26083 2013 
l\IOTlON DATE: 51221]018 
l\lOTTOJ SEQ. 1\0.: #00 1 \1G 

#00'2 \10 

PLAINTIFF'S ATTOR.'\EY: 
BRYA:-1 C:\V[ LLP 
1290 A VE L'E OF THE AMERICAS 

E W Y 0 R K. r Y 1 0 I 04 

EL/\ fNI~ Ff)WARDS DEFENDANT'S ATTORNEY: 
Pl !IL FELICE. ESQ. 

Defendant. LAW OFFICES OF PHIL W. FELICE 
----------------------------------------------------------------X 3 3 3 SUN R TSE HJ G HWA Y 

.WEST TSLTP. NY 11 795 

l 1ptm Lh..: fol lo\\ ing paper~ numbcreJ I 10 37 read on this motion . Not ice of J\ lotion l Order to Sho11 Cause ~nd 
'upporting pap1.:r:- I -26 ( #00 I I : :\utin: of Cross \fo1i o11 and supponing pa pc rs 27-36 ! #00:! ! . Ans\\ ering r\ rtidm its and 
supporting. papas 36-3 7 : Rep I~ ing Affida1 its and supporting papers_: Other_: !and a lit:r h..:aring counsel in support and 
oppos..:tl to the motion) it is. 

ORDERED that this motion by plaintiff Bank of America. N.A. seeking an order: l) 
granting summary judgment striking the ans..,ver of defendant Elaine Edwards: 2) substituting U.S. 
Ror fl I Legal Title Trust 2015-1. by U.S Bank National Association as a named party plain ti ff in 
place and stead or Bank of America. N.A: 3) discontinuing the action against the remaining 
defendants designated as ··John Doe# I" through "'John Doc # 12": -l) deeming all appearing and non­
appearing defendants in default: 5 ) amending the caption: and 6) appointing a referee to compute the 
sums due and owing to the plainti ff in this mortgage forec losure action is granted: and it is further 

ORDF:RED that the cross motion by defendant Ela ine Edwards seeking an order pursuant to 
CPLR 321 '.?.denying plaintiJrs 1notion and dismissing plainti !rs complaint is denied: and it is 
furlh..:r 

ORDERED that plaintiff is directed to serve a copy or this order amending the caption upon 
the ( ·akndnr Ckrk or the Court: and it is rurthcr 

ORDF:RED that plain ti ff is directed to serve a copy or this order with notice or entry upon 
all parties" hn ha\'\: appeared and not waiwd further notice pursuant to CPT .R '.?.I 03(b)( 1 )(2) or (1) 

" ·ithin thirty days of the date of this order and to promptly file the affida\·its of sen ·ice ,,·ith the Clerk 
or the Court. 

Plainti 1r s action seeks to forec lose a morlgage in the origina l sum or $260.480.00 executed 
h) dckndant l ~ l aine Ed\\ard::i on f\[ay I. 2009 in farnr of Guaranteed Ilome Mortgage Compan~ 
Inc. On the same date the defendant executed a promissory note promising to re-pay thc _entire 
amoun t or the inc.lchtcdness to the mortgage kncler. By assignment elated November 8. :20 I I the 
mortgage and note \Vere ass igned to pla intiff. Ry assignment dated l\ovemher '.?.I. 2016 the plaintiff 
assigned the mortgage lo US Rof. legal title Trust '.2015, by l 1.S. Bank National /\ssociation as Legal 
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Title Trustee. Plaintiff cluirm; that the defendant defaulted under the terms of the mortgage and note 
by failing Lo make tirncly monthly mortgage payments beginning October I. 20 I 0. Plain ti ff 
commenced this action by riling a summons. complaint and notice of pendency in the Suffo lk 
County Clcrl.:· s Office on Septemher 26. 2013. Defendant served an answer dated February 2 1. 20 1-t 
asserting ten (I 0) affirmati\·e <ldenses and three (3) counterclaims. 

PlaintifTs motion seeks an order granting summary judgment striking defendant" s answer 
and for the appointment of a rcl'eree. Defrn<lanl·s cross motion and opposition seeks an order 
denying plaintiff· s motion and dismissing plaintiff's complaint fo r failure to prove standing. 
Defendant claims that MER as nominee for the original lender did not have legal authority to 
execute the assignment an<l therefore the assignment of the note and mortgage corn·eyed no legal 
interest in the original mortgage to the plain ti ff and that plaintiff proYides no proof of possession or 
the note. 

The proponent of a summary judgment motion must make a prima facic showing of 
en ti tlemcnt to j udgmcnt as a matter of law. tendering sufficient evidence to cl iminate any material 
question of fact from the case. The grant of summary judgment is appropriate only when it is clear 
that no material and criable issues of fact haYe been presented (Sillman r. Tll'enfieth Centwy-Fux 
Film Corp .. 3 NY2d 395 ( 1957)). The moving party bears the initial burden of pro\·ing entitlement 
to summary judgment ( TT'inegrnd ''· N JV Medical Cenrer. 64 NY2d 85 J ( 1985 )). Once such proof 
has been proffered. the burden shifts to the opposing party who. to defeat the motion. must offer 
i::vidence in admissible fo rm. and must set for1h facts sufficient to require a trial of any issue of fact 
(CPLR 3212( b): Zuckerman\'. City of New fork. 49 NY2d 557 ( 1980)). Summary judgment shall 
only be granted when there are no issues of material fact and the evidence requires the court to direct 
a j udgment in favor of the movant as a matter of law (Friends vfAnimals '" Assodated F11r 
J\fu1111fc1c111rers. 46 NY2d 1065 ( 1979)). 

En ti tlcment to summary judgment in favor of the foreclosing plaintiff is establ ished. pri ma 
Cacie by the plaintiffs production of the mortgage and the unpaid note. and evidence of default in 
payment (see Ire/ls Farf{o Bank 1\'.A. v. Eroboho. 127 AD3d I I 76. 9 YSJd 312 (2"d Dept.. 2015 ): 
Wells FC.1rgo Rank. NA. 1·. Ali. 122 ADJd 726. 995 NYS2d 735 (2"d Dept.. 2014)). Where the 
plaintiff's standing is placed in issue by the dclendant's answer. the plaintiff must a lso establish its 
"tanding ns par1 of its primn focie showi ng (.·lurora loun S'enices \'. Tai·lor. 25 NY3d 355. 12 
NYS3d 612 (20 15): Lounwre r. Firshing. 130 AD3d 787. L4 YS3d 410 (211

d Dept..10 15 ): lf.\BC 
Bonk ( S.I. .\' .. /. r. Baplisll.'. 128 AD3d 77. 10 , YS3d 255 (211

d Dept.. 2015)). In a foreclosure 
action. n plaintiff has standing irit is either the holder of. or the assignee of. the underlying note at 
the time that the act ion is commenced (!111rora lucm Services\'. Taylor. supru.: f:111igra11t Bonk 1'. 

/,uri::::u. 129 AD3d 94. I 3 NYS3d 129 (2"'1 l)cpt.. 2015)). Either a written assignment of the noti..: or 
the physical transfer ol' the note to the plaintiff prior to comrncni..:emcnt of the action is sufficient to 
transfrr the obligation and to provide standing (Wells Fm-;;o Rank. N. 11. '" Porker. 125 A03d 848. 5 
1 YS3d !JO (2'.J Dept .. 2015 ): C.S. Bank'" G1~1 '. 125 AD3d 8-+5. 5 . YS3d 116 (2"J Dept.. 2015 )) . . \ 
plaintifrs attachment of a <luly indorsed note to its complaint or to the certificate of merit required 
pursuanL to C'Pf.R 3012( b). coupled with an affidavit in which it alleges that il had possession nl. lhc 
note prior to the commencement nl.thc action. has been held 10 constitute clue prn0rol'the pluintilrs 
standing to prosecute its claims for fo reclosure and sale (./PJ\forf<WJ Chose Bunk. :V....t. '" Weinherger. 
1-t2 AD3d 6-tJ. 37 IYSJ<l 286 ('.~ nJ Dept.. 2016): FNALl '" fokaput::: II. lnc .. 141AD3d506. 35 
1\YSJ<l 236 (2nJ Dept.. 2016): De111sc:he Bank Xativnaf Trusl Co. '" Leigh. 137 AD3d 8-ll. 28 

- ') _ 
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'\!YSJd 86 (211J Dept.. 2016): .\"ationstar .\fortguge LLC \'. Catbme. I ~7 AD3d 1151. 91\YSJd 315 
(2"..i Dept.. 2015)) . 

:\tissue is \\'hether the e\·idence submitted by the plaintiff is sufficient to establish its right Lo 

foreclose. I he defendant does not contest her failure to make timely payments due under the term~ 
or the promissory note and mortgage agreement for nearly eight ( 8) years. Rather. the issues raised 
by the clcl'endunt concerns whether the proor submitted by the mortgage lender provides sufficient 
adm iss ible evidence to prO\'C its entitlement to summary judgment based upon defendant's 
continuing default and plaintiffs standing to maintain this action. 

CPLR 4518 pro\·ides: 

Business records. 

(a) Generally. Any wri ting or record. ·whether in the form of an entry in a book or 
otherwise. made as a memorandum or record of any act. transaction. occurrence or 
event. shall be admissib le in evidence in proof of that act. transaction. occurrence 
or event. if the judge finds that it was made in the regular course of any business 
and that it was the regular course of such business to make it. at the time of the 
acl. transaction. occurrence or event. or within a reasonable time thereafter. 

The Court of Appeals in People 1•. Ciuidice. 83 NY2d 630. 635. 612 YS2d 350 ( 1994) 
explained that --the essence of the business records exception to the hearsay rule is that records 
systematicall y made fo r the conduct of business ... are inherently highly trustworthy because they 
are routine refl ections of day-to-day operations and because the entrant's obl igation is to have them 
truthfu l and accurate for purposes of the conduct of the enterprise.'' (quoting People 1•. Kennecf)'. 68 
NY2d 569. 579. 51 0 1\YS2d 853 ( 1986)). Tt is a unique hearsay exception since it represents hearsay 
del ibcrately created and differs from a ll other hearsay exceptions which assume that declarations 
"·hich come within them were not made deliberately with litigation in mind. ' ince a business record 
keeping system may be designed to meet the hearsay exception. it is important to provide 
predictability in this area and discretion should not normally be exercised lo exclude such evidence 
o n g rounds not fo reseeable at the time the record was made (see Trotti ' '· /.._'stale of Buchanan, '2T2 
AD2d 660. 706 NYS2d 53~ (3"1 Dept.. 2000)). . 

The thn:e rnundatinnal requirements of'CPLR 45 J 8(a) are: 1) the record must be made in the 
regular course or business- relkcting a routine. regularly conducted business a<.:t i\'ity. needed and 
re lied upon in the performance of business !'unctions; 2) it must be the regular course of business to 
make the n.:cords- (i.e. the n.:cord is made in accordance with establi shed procedures fo r the routine. 
systematic making or the record): and 3) the record must ha\'l.: been made at the time of the act. 
transaction. occurrence or C\'Cnt. or \\·ithin a reasonable time thereafter. assuring that the recollection 
is fairly accurate and the entries routinely made (see People 1•. r.:e1111e£~1·. supru •a pp. 579-580)). The 
-- mere Ii ling of papers recei ved from other entities. even if such papers are retained in the regular 
course or business. is insulfo.:: icnt to qualilY the documents as business records ... (People 1·. C'ruf\'ll!y. 
86 NY~d 8 1. 90. 629 NYS'2J 992 ( J 995 )) . The records \viii be ad missible ··i r the recip ient can 
establish personal kno\\'kdgc or the maker' s business practices and procedures. or that the records 
pro\·idcd b) the maker \\'Crc incorporated into the recipient's own records or routinely relied upon by 
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the recipient in its business."' (Store o(Xe 11· fo rk''· J 58'" Street & Rirerside Dril'I.: f !uusinx 
Company. Inc .. I OU/\03d 1293. 1296. 956 NYS2d 196 (2012): lem·e denied 20 NY3d 858 (20 13 ): 
,·ee ulw I "il'iane Etienne .\Jedirnl Care. P. C'. ''- Co1111t1:r-lride /11s11rance Compuny. 25 ·y3<.1 498. 1-t 
NYSJcl 283 ( 20 15 ): Deutsche Bunk National Trnst Co. '" !11011ic:u, 13 1 AD3d 737. 15 NYS3d (3rd 

Dept.. 2015 ): People 1·. DiSulm. 28-+ AD2d 5-+7. 727 ~YS2d 1-+6 (2"d Dept.. 2001 ): ,\fatter of 
Caren her_,. '" <.iEICO. 79 ADJd 86-1-. 91-1- NYS2d 199 (~nc Dept.. 2010) ). 

The :;tatutc (CPLR 45 18) clearly does not require a person to have personal knowledge of 
each and e,·ery entry contained in a business record (see Citibank ,VA. v. Abrams. 144 ADJd 1212. 
40 NYS3cl 653 (3rd Dept .. 2016): HSBC Bank uSA. XA. '"Sage. 11'.2 AD3d 1126. 9771'YS2d 4-+6 
(3"1 Dept. . 20 13 ): Landmark Capital 1111'. Inc. 1•. LI-Shan Trang. suprn. )). As the Appellate Division. 
Second Department stated in Citigroup '" Kopelowit:. 14 7 A D3d I 014, 48 YS3d 223 (211

d Dept., 
2017): ··There is no requirement that a plaintiff in a foreclosure action rely on a particular set of 
business records lo establish a prima foci e case. so long as the plaintiff sati sfies the admissibility 
requirements of CPLR 45 I 8(a) and the records themselves actual ly evince the fac ts fo r which they 
are relied upon:· Decisions interpreting CPLR 4518 are consistent to the extent that the three 
loundational requirements: l) that the record be made in the regular course of business: 2) that iris in 
the regular course of business to make the record: and 3) that the record must be made at or near the 
time the transaction occurred. - if demonstrated , make the records admissible since such records arc 
considered trustworthy and reli able . Moreo,·er. rhe language contained in the statute specifically 
authorizes the court di scretion to determine admissibility by stating "ifthejudgejindy" that the three 
foundationa l requi rements are sati sfied the evidence shall be admissible. 

The affidav it submitted from the Assistant Vice President Mortgage- Servicing Team 
Manager at Bank of America N .A provides the evidentiary foundation for establishing the 111011gage 
knder' s right to foreclose. The affidavit sets forth the employee's review of the business records 
maintained by Bank of America .A .. : the fact that the books and records are made in the regular 
course of Bank of America N.A 's business; that it was Bank of America N.A ·s regular course of 
business to maintain such records: that the records were made at or near the time the underly ing 
transactions took placl'.; that the records \Vere created by an individual with personal knowledge of 
the underlying transactions; Rased upon the submiss ion of this affidavit. plainti IT has proYidcd an 
admissible cvidentiary foundation which satisfies the business records exception to the hearsay rule 
'' ith respect to the issues raised in this summary judgment application. 

With respect to the issue or standing. plainli ff s agent' s affidavit. together ,,·ith documentary 
evidence in the form or a copy of' the original inclorsed in hlank promi ssory note which pla inti ff has 
attached to the complaint. togdher with the certificate of merit (CPLR 3012-b), pnl\·iues sunicient 
c' iucncc or possession of the underlying note lo establish the plaintiff's standing to prosecute this 
l(m:·closurc action (see .f P1\lorga11 ( 'ha'ie Bank. N.A. '" //'einherger. s11pro.: Notionstur J\lort,v,uge 
I/.( · r. ( 'uti::one. s11pru.) In additinn, plaintiff has proven stand ing by submission of the affidavit 
from the plaintiff/mortgage scrvicer's Assistant Vice President Mortgage- Servicing Team Manager 
attesting tn the mortgagee· s possession of the original indorsed note \\'ith the attached allongc 
beginning January 9. 20 12 and c0ntinuing until the time th is action was commenced on September 
:2(). 201 > (.111rora f.0011 Scnices 1·. fay/or. s111wa .. 11 '<!II,· Fargo Bank. \ ' A '" Parker. 'upm.: ( '. S. 
/Junk. .\'.I. '" F.hre11fl'/d 1-l-t A 03<.l 893. -l l . Y. 3d 269 ( 2"d Dept.. 2016 ): (i.\ f../ C '" Sidheny. 1-l-l 
1\IJJd 863. -lO NYSJd 783 (2'1l1 Dept.. 2016)). Any all eged issues concern ing the mortgage 
assignments are tlH.:rd(1re irrelc\'ant to the issue ol'standing since plaintiff has established possession 

--l-
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or the promissory note prior to commencing this action (FX.\l-1 , .. rakapw: II. Inc .. 14 I AD3d 506. 
35 >:YS3d 236 {:~ nJ Dept.. 20\6): Deutsche Bank .\'atio1w/ Trust Co111pany '"Leigh. 137 ADJd 8-l I. 
28 NYS3cl 86 (2"J Dept.. 2016)). 

\Vith respect to chc issue of the clefcnclant·s default in making payments. in order to establish 
prima facie entit lement to judgment as a matter or law in a foreclosure act ion. the plaintiff must 
submit the mortgage. the unpaid note and admissible evidence to show default (see PennyJ\fac 
I foldings. Inc f". To111w1el/i, 139 ADJd 688. 32 N\'S3d 181 (2 11

d Dept.. 2016): 1\'urth :1111i:>rirn11 
\'cn·ings Runk\'. f:.\lWsiro-( «m/(). 14 I AD3d 706. 35 'YS3d 49 I ( 211J Dept.. 10 16 ): Woslri11g ro11 

.\/wuul Bonk'" Schenk. 112 AD3d 615. 975 ~y 2d 902 (2"J Dept .. 2013)). Plaintiff has pro,·ided 
admissible evidence in the fo rm of a copy of the note and mortgage. and an affidavit attesting to the 
defendant" s undisputed default in making timely mortgage payments suffic ient to sustain its burden 
to prove defendant/mortgagor has defaulted under the terms of the parties agreement by failing to 
make timely payments since October 1. 20 10 (CPLR 4518; see Wells Fargo !Jank, NA . ' " Thomas. 
supra.: Citigroup 1·. f....'npelull'it:. supra. )). Accordingly, and in the absence of any proof to raise an 
issue of' fact concerning the defendant's continuing default. plaintiffs application fo r summai") 
judgment based upon dclc ndanf s breach of the mortgage agreement and promissory note must be 
granted. 

With respect to plaintiffs application seeking substitution of the named pa11y plaintiff. CPLR 
1018 permits a party which obtains or receives a transfer of interest during the pendency of an action 
to continue to prosecute its claims by or against the original parties unless the court directs 
substitut ion orjoinder. In this case, p lai ntiff has establi shed its standing to maintain the fo reclosure 
act ion and no basis exists lo deny substitution of the named party plaint iff based upon the proof 
submitted by the plaintiff which shows that (J S RofTIJ Legal Title Trust 20 15-1. by U.S Bank 
National Association has acquired ownership of the note and mortgage subsequent to the 
commencement of thi s action (see Buywise Holding. LLC v. Harris, 31 AD3d 681, 821 YS2d 213 
(2"J Dept.. 2006)). 

Finally. the defendant has failed to raise any admissible evidence to support her remaining 
ai'lirmntivc defenses and counter clai ms in opposition to ptaintiff s motion. Accordingly. those 
defenses and counterclaims must be deemed abandoned and are hereby dismissed (see Kronick 11. 

/ .. P. 7/Jeruult Co .. Inc .. 70 AD3d 648. 892 NYS2d 85 (2"0 Dept.. 20 I 0): ( 'itihank. NA. ' '· Van Bmnt 
J>mpC'l'ties. L/.( ', 95 J\ D3d I 158. 945 NYS2d 330 (2"u Dept.. 2012 ); Flagsrar Bunk'" Bellc-!fiore. 94 
,\D3d 0 144. 943 NYS2d 551 (211.i Dept_ 201 2): /l'ells Forgo Bank 1'/inne.\·oro. NA. \'. Pere~ . .+I 
,\D3d 590. 837 lYS2cl 877 (2"d Dept.. 2007)). 

t\ccordingl~. tkkndanf s cross motion is denied in its entirety and plainti Ifs motion seeking 
summary judgment is grunted. The proposed ordt..:r of reference has been signed simultaneously with 
c-..:ccuti1) t1 ot' this Llrdcr. 

HON. HOW ARD H. HECKMAN, Jlt 
Dated: .lune 27. 2018 

.r.s.c. 
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