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MARIA CAMINITI as Administratrix of the Estate of

PASQUALE CAMINITI (deceased) and MARIA :

CAMINIT], Individually, - _ Index No. 150298/2013
: ' Motion Seq: 004 & 005

Plaintiffs,
DECISION & ORDER

-against-

EXTELL WEST 57" STREET LLC, EXTELL
DEVELOPMENT COMPANY, LEND LEASE (US)
CONSTRUCTION HOLDINGS, INC., and LEND
LEASE (US) CONSTRUCTION LMB INC. f/k/a
DOVIS LEND LEASE LMB, INC.,

Defendants.

X

Motion Sequénce Numbers 004 and 005 are consolidated for diqusition. The motion
(Mdt Seq 004) by plaintiffs for partial summary judgme_ﬁt on liability pursuant to Labor‘.' Law §§
240(1) and 24.1 (6) is granted in part and denied in part. The motion (Mot Seq 005) 'by all
defendants for summary judgment is denied.
Background |

This case concerns an incident that occurred on a construction site ihvolving pléintiff’s ’
d.ecedent, Pasquale Caminiti(hereinafter, “Pasqua‘le”). Pasquaie ‘was working as electrician for
Five Star Electric on January 3, 2012 and wavs éssighed to install BX Céble. Pasquale’s job was
to stand on a ladder and pull cable being fed by another Five Star émployee, Robeft Munoz.

At some point, Munoz found Pasquale off the ladder and standing over the gangbox. The

ladder remained upright. Munoz claims that Pasquale told him that he had chest pains and
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Pasquale collapsed into Munoz’s arms. Munoz claims that he helpéd take Pasqualg to the
construction site medic, who quickly called an ambulance. The medic concluded that Pasquale
was suffering from a torn ‘thoracic aortic artery, a serious life threatc_ening condition. -
Unfortunately, Pasquale passed away dﬁe to his h¢arf issueé ﬁfteenr days later, on January 18,
2012.

Plaintiff Maria Caminiti (hereinafter, “Maﬁa”) brougﬁt this case -on behalf of Pasquale

“and claims that Pasciuaie suffered a work-related accidenf. Maria stresses that Pasquale told her
in the emergency room at the hospital, right before he underwent heart surgelry, that he should
have known better than to work on an unsteady ladder and that the lédder hit his ches£ while it
was roéking Back and forth.

Deéfendants stress that Pasquale never mentioned anything about a work related accident
to Munoz or to thé medic who spoke with Pasquale on the day of the’ inéident. Defendants claim
that because there wasvno accident, théy are entitled to summary judgment. Defendants theorize
that Pasquale happened to suffer a serious heart issue While he was at work but that nothing at
work caused his artery to tear. ) {

Admissibility of Statement to Maria

At her deposition, Maria testified that she rus.he.d to the hospital to see Pasquale after
being told about the incident (N YSCEF Doc. No. 109 at 25-27 [Maria Caminiti tr]). After
speaking with a doctor, Mar‘ia went to go see her husband (id. at 29). Maria testiﬁed that

~ Pasquale said “he was pulling wire, and he had the iadder aﬁd he said I knew—I- knew 1

shouldn’t have did that. He said I had the ladder, and he climbed up the ladder to pull the wire,
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and he said I'should have knev;/ better. Because he was pu-lling and it vuas' — got stuck. So he
was pulling w1th force trylng to, I guess loosen it, and the ladder wasn’t steady, S0 it started to
tip. So he was trying to hold it with hlS legs because he was by himself So he was trymg to hold
it steady with his legs and I guess he lost h1s footing and It fell back and it hit him 1 in his chest |
really hard and he said he was Just in S0 much pain” (zd at 30- 31). Maria claimed that she did not -
have another conversation w1th,Pasquale about the 1nc1dent b_efore he passed,away (id. at 33). |

As an initial matter the Court must decide whether Pasqual_e.’ s purported statement to
Maria is admissible. _Cle‘arly,’the statement is hearsay. Itis an.out-of-court statement offered for
truth of the matter asserted—': that Pasquale was in-an accident while worhing at a construction |
site. The question, then, 1s _whether the :s_tatement is admi_ssible pursuant to a hearsay exception.

“An exception to th_e;.rule that ex-cludes hearsay_is that which relates to declarations
against or in conflict w1th pecuniary or proprietarvyi.‘ir_iterest of the "declarant ... It is the well-
settled rule that declarations against the interest of- a person since de_ceased', or unayailable as a-.'
witness . . . are admissiblein eyidenceirrespective of th'e.questi‘on of whether.any privity existed
between the‘declaran‘t and the person against whom“ it is offered provided that the' declarant had .
peculiar meansof knowmg the matters stated had no 1nterest to misrepresent it, and it uvas
opposed to his or her pecuniary or proprietary 1nterest” (58 NY Jur 2d. EVidence and Witnesses §
- 347).

“To comev.vithin‘ the 'ru_le that permits the'introduction of declarations against interest, the
declaration must, when conside_red as a'.ivhole,_be against- the inte'rest of the declarant, at the time
when it was made, and it "_must be establishe‘d that Whenl the declarantmade the statement, he or

she knew that it was against his or her interest” (S8.NY Jur 2d Evidence and Witnesses § 347).
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Defendants insist that Pasquale was npt aware fhat his statements were against his
interest at the time they were made. Defendants cc%ﬁtend that Where a declarént feels
apprehensive— here, Pasciuale wés nervous about impending heart surgery— there is no reason to
believe he wés aware that his statements could be againstAhis interest.

The Court finds that Pasquale’s statements to his wife constitute a declaration égainst
interest and are admissible as an exception tb the hearsay_ rule. ‘-".fhis exception exisfs to allow "
out-of-court statements into evidence t_)ecause “a person ordinarily does not reveal facts that are
contrary to his or her owﬁ interest” (58 NY Jur2d Evidence aﬂd Witnesses § 348). Pasquale was
about to be wheeled in for emergency surgery on his heart. When his wife asked him what
happened, he took r¢sponsibi1ity for what occurred. | Pasquale did not blame vhis employer for
having an unsecured laddér - he blamed himself for using it. Hé insisted that he should havé
known better than to be pulling cables by himself while on tovp of an unsecuréd ladder.

At that moment, é time of great stress and anxiety, the Court finds no reason to think that
the statements to his wife were unreliable. There is no basis to ;hink that Pasﬁluale_ would lie
‘about what happened to his wife right before he was to undergo major and emergency heart '
surgery. He was blaming himself for using an unsecured ladder. What interest would be served
by lying about his responsibility in the éccidént? |

| While Pasquaie may not have fully comprehended that his statements would ‘harm hirs
ability to seek damages in a subsequent lawsuit, that is not fatal to the statement’s admissibility.
A full comprehension of the legal implications of a-statement .is not required- here, the declarant

blamed himself for the incident. That is a declaration against his interest.
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‘Labor Law § 240

Plaintiffs move for partial summary judgment on their Labor Law § 240(1) claim and
defendants move for summary judgment (under Mot Seq 005) dismissing this .claim.

To be entitled to the remedy of summary jﬁdgment, the moving party “must make a prima
facie showing of entitlement to judgmeﬁt asa mattef_ of 1aw, teﬁdering sufficient evidence to

demonstrate the absence of any material issues of fact from the case” (Winegrad v New York

" Univ. Med. Ctr., 64 NY2d 851, 853, 487 NYS2d 316 [1985j). The failure to make such a prima

facie showing requires denial of the motion, regardless of the sufficiency of any opposing papers

(id.). When deCiding a summary judgment motion, the court views the alleged facts in the light

most favorable to the non-moving party (Sosd v 46th St. Dev. LLC, 101 AD3d 490, 492, 955
NYS2d 589 [1st Dept 2012]).

Once a movant meets its initial burden, the burden shifts to the opponent, who must then

‘produce sufficient evidence to establish the existence of a triable issue of fact (Zuckerman v City

of New York, 49 NY2d 557, 560, 427 NYSZd 595 [:1980]). The court’s task in deciding a
summary judgment‘motion' is to determine whether there are bonafide issues of fact and not to
delve into or resolve issues of c.redibility (Vega. v,Réstam' Constr. Corp., 18 NY3d 499, 505, 942
NYS2d 13 [2012]). If the court is unsure whethé:r a triable i§sue of fact exists, or can reasonably
conclude that fact is argual‘aile, the fnotion must be denied (73 vonlone v Lac d'Amiante Du Quebec,
Ltee, 297 AD2d 528, 528-29, 747 NYS2d 79 [lét Dept 2002]; affd 99 NYZd 647, 760 NYS2d 96
[2003]). | )

“Labor Law § 240(1), often called the ‘scéffolci law,” provides that all contractors and

owners . . . shall furnish or erect, or cause to be furnished or erected . . . scélffolding, hoists, stays,
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ladders, slings, hangers; blocks, pulleys, braces, irons, ropes, and.o'th..er device's which shall be so
constructed, placed and ope‘rated as to giye proper_protection to -consvt.ru,ction: workers employed
on the premises” (Ross v CurtisfPalmer Hydro-Ezec.' Co., 8 _1_' NY2d 494, 499-500, 601 N'YS2d 49
[1993] [intemal. citations omitted]). “La_bor Law § 240( 1) wasvde'signed'to- prevent those types of ;
accidents in which _the scaffold, hoist, stay, ladder or other pro'tectiyefde_vice, proved inadequate to |
shield the injured worker from:harm directly ﬂowing from .the 'apnlica_tion of-the'f,orce of gravity
to an object or person” (1d at 501) |

“[L]iability [under Labor Law § 240(1)] is contmgent ona statutory v1olatlon and

_ proximate cause . v1olatron of the statute alone is not enough” (Blake v Nezghborhood Hous.

Servs. ofNY City, 1 NY3d 280 287 77 NYS2d 484 [2003])

As an 1n1t1a1 matter because no-one else wrtnessed the accrdent the version of the
accident offered by Pasquale to his wif_e can support plaintiff_s’ c'laim for summary judgment.'
“The fact that plaintiff may‘have been the sole witness to his _ac-cident doe‘s not fprec.lude summary
judgment in his favor”- (Sm.t'gielski v Teachers v]n»_s_. & A.nnuity) Assn. of Am., 137 AD3d 676, 29
NYS3d 272,272 [1st Dept 2016]) o i

Under Pasquale S account he d1d not fall off the ladder— he only admitted to his- wife that
the ladder h1t him in the chest' Mana cla1med that she d1d not know whether or not Pasqual'e |
actually fell off the ladder (N YSCEF Doc No. 109. at 32 121) Because the only undlsputed
claim is that ladder merely shifted and h1t Pasquale the questlon then is whether a Labor Law §

240(1) claim is viable where a plaintiff ‘does not actually fall off the ladder.

'The fact that Munoz claims he found Pasquale standing over the ‘gangbox, that the ladder
was upright and that Pasquale did not mention anything about a fall does not compel a different
outcome It is undisputed that Munoz did not wrtness the rocking of the ladder
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In Hernandez v Bethel United Methodist Church of N.Y. (49 AD3d 251, 253, 853 NYS2d '
305 [1st Dept 2008]), the First Department found that “Plaintiff satisfied his prima facie burden
by establjshing that he was using the ladder to instgil fireproofing in the cqursé of his
employment, that the ladder was shaking and wobbliﬁg, thaf fhe feet of the ladder came off the
ground and that defendant failed to provide plaintiff with adequate safety devices or to properly
secure the ladder.”. Iﬁ Hernan_dez, the plaintiff waé injured when he tried to steady a wobbly
ladder and a naill from the nail gun he was holding entered his. right eye (id. at 251-52). Although
plaintiff fell down the ladder, he landed on the first étep of the lédder and his injurfes came from
the nail gun rather than from falling off the ladder. The instant matter involves similar
circumstances— both the plaintiff in Hernandez and Pasquale §vere injured when they tried to
steady a wobbly ladder~ and therefore,: plaintiffs are entitled to summary judgment on the Labor
Law § 240(1) claim.

The Court observes that the vast majority of defendants’ submissions for both motion
sequences 004 and 005 are focused on the admissibility of Pasqﬁale’s statement to Maria. The
only other argument offered by defendants ié the cléim that no accident actually occurred—
defendgnts point to Dr. Decter’s review of Pasqualé’s medical records to support this contentioﬁ
(NYSCEF Doc. Né. 131). But this report does not create an issue of faci with respect to liability
underiLabor Law § 240(1). Dr. Decter did not witness the accident and his conclusions do not
change the fact thaf Pasquale was not prO\‘/ided with adequate s‘éfety devices or a properly
secured ladder. Dr. Decter’s conclusions may afféc¥ the amount of damages awarded as they
relate to the connection between the ladder hitting lsasquale and his hearf complications.

In other words, just because plaintiffs are entitled to summary judgment on this claim
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‘does not mean that they are entitled to all damages flowing from Pasquale’s aortic tear. The'

plaintiffs have not at all proven that the ladder hitting Pasquale in the chest caused or otherwise
contributed to his heart issue. Plaintiffs have only shown that there was an unsecured ladder
. »

which wobbled and hit Pasquale in the chest.

Labor Law § 241(6)

Plaintiffs also move for summary judgment on its Labor Law § 241(6) claim and
defendants move for summary judgment»dismissing this claim.

“The duty to comply with the Commissioner’s safety rules, which are set out in the
Industrial Code (12 NYCRR), is nondelegable In order to support a claim under section 241(6) .
. . the particular provision relied upon by a plaintiff must mandate compliance with concrete
specifications and not simply declare general safety standards or reiterate common-law
principles” (Mzszckz v Caradonna, 12 NY3d 511, 515, 882 NYS2d 375 [2009]). “The regulatlon
must also be applicable to the facts and be the prox1mate cause of the plaintiff’s injury” (Buckley
v Columbia Grammar and Preparatory, 44 AD3d 263, '271, 841 NYS2d 249 [1st Dept,2007]').

Plaintiffs claim that the following Industrial Codes were violated: i2 NYCRR § 23-
1.21(b) and 12 NYCRR §23-1.2‘1(e),.. | |

The Court finds that vplaintiffs have not met their prima facie burden with respect to 23-
1.21(b). As an initial matter, -plaintiffs state that they have “alleged a violation of Industrial Code
(12 NYCRR) § 23-1.21 (b), which reads ‘all ladder footings shall bé firm*” (NYSCEF Doc. No.
117 at 27). However, section b has 10 subsections and plaintiffs do not i‘dentify which

subsection applies here. The Court observes that Section 23-1 .21(b)(4)(ii) states that “All ladder
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footings shall be firm. Slippery- surfaces and insecure objects such as bricks and boxes shall not . -

be used as ladder footings."’
However, a ~fe-wl :li'nes vd.oyvn in the memorantiurn of law (N YSCEF Doc. No. 1 17'_at 27),

: plaintiffs include a quote from a First ljepartmefnt oase refe.rencing 2_3'-1 21(b)(4)(iv), whrch lists
actions that must be taken_\ when work is belng .performed._yon ladder rungs 'betwe'en six and 10 feet
above the ladder footin-gT Plaintiffs also suhmit an-'afﬁdav_rt- from its _er(pert-, Stanley F ern, who-
claims that 23-1 21(b) Was violated hutno speciﬁo‘Subsection is identiﬁed.- From plaintiffs’
moving papers, the C‘ourt \oan_not discern ‘which subsections’ of 23-1 .21(b) pvraintivffs seek
summary judgment on. It is not thiscourt_’s role to’l guess wh'ich,»sect_ionsplaintiffs are
referenoing and citing to a code sectron_ with 10 subsections is :not'speciﬁc enough _for this Court
to grant plaintiffs summary judément. | |

| Similarly, plarntiffs State that 23-1 ;‘21(e) Was -violated. That. vsection has5 subsectr‘Ons, but
plaintiffs do not speeiﬁeally 'identify Wthh Vsubsections apply or :identify the facts a_pplicable vto‘
this argument (vsee..NY SCEF Doc. No. 117 at 2‘7-285._ P-laintif-fs.’_?' e;xpert refers to subsections 2 |
and 3 but does not make specific argur'n’ents abo'ut how thos_ei subs'ectrons apply here. ’While :
plaintiffs devote ample ink to claim that this InduStrial Code s'eotion can support liability under
.the Labor Law, plaintiffs«failed to meet' their prima facie bur_den to establ.ish.summary' judgment.‘
With respect to plamtlffs Labor Law § 241(6) c1a1m plamtlffs 51mply did not identify the
| spec1ﬁc subsections apphcable or explam why the facts merit summary Judgment on those
purported code violations. Nerther plarntrffs memo of law (N YSCEF Doc No. 117) nor the
affirmation in support NYSCEF Doc No. 105) contaln partrcularlzed arguments sufficient to

meet a movant’s prima facie burden on a motlon for,summary Judgment. The Court declines to
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search the entirety of plaintiffs’ subinissioris for evid'_erice- about which subsections were violated
and what facts support those claims. -

Defendants move for summary judgment dismissing plaintiffs’ Labor Law.§ 241(6)
claims on the ground that Pasquale’s statements to Maria afé inadmissiblg. Bécause the Court

has found that those statements are adniissible, defendants’ motion is denied.

Labor Law § 2‘00

“Section 200(1) of the Labor Law codif'ies an owner’s or general contractor’s common-
law duty of care to provide cb_nstructioh site workers Wiih a safe place to work. Clairils for
personal injury under the statute and the common law fall into .tv'vo iaroad categories: those arising
from an alleged defect or dangerous condition eXisting on the premises and those arising from the
manner in which the work was performed” (Cappabianc'ci v Skanska USA Bldg. Inc., 99 AD3d
139, 143-44, 950 N'YS2d 35 [1st Dept 2012]). “Where an existirig defect or dangerous condition
caused the injury, liability attaches if the owner or géneral contractor created the condition or had
actual or constructive notice of it. Where the injury'was caused by the manner and means of the
work; including the equipment used, the owner or general contractor is liable if it actually
exercised supervisory control over the injury-producing work” (id. at 144).

Here, defendants’ arguments in support of dismissing this claim are based on the theory
that the statements Pasqliale made to Maria are inadmissible. Because the Court has found the

statements to be admissible, this branch of defendants’ motion is denied.
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Summary

Defendants’ reliance on fhe testimonies of Mr. Munoz (the co-worker), Mr. Cannamela
(the on-sité medic) and Pésqlialé’s medical records all relate to damages and do not raise issues
of fact with respect to' plaintiffs’ Labér Law § 240(1) claim.

On these papers, plaintiffs have only established that, while doing work covered by the .
Labor Law, Pasquale uséd an unsecured ladder whicfl wo'bbled and hit him in the chest. |

It may be that the jury credits the testimony of Mﬁnoz and Cannamela that Pasquale never
mentionéd the ladder hitting his chest and the jury may conclude from that omission- and the fact
that the ladder did not topple - that the ladder did not hit him with any force, and that, at the
scene, even Paéquale_ didn’t think the ladder caused his pain (for example, there was no clairﬁ
that Pasquale thought h¢ might have broken ribs). ‘The jury might cdnclude that the accident - the
wobbly ladder hitting Paéquale; — caused little or no damage to him.

The jury may conclude, as defendants claim, that it was just a coincidénce that Pasquale’s
aortic tear happened while he was at work, and that the ladder haci nothing to do with it. It will
be plaintiffs’ burden at trial to éhow that the ladder tipping and hittiﬁg Pasquale caused dr
contributed to his severe heart condition that déy.

Accordingly, it is hereby

ORDERED that plaintiffs’ motion for summary judgmént is granted only to the extent
that plaintiffs are entitled to summary judgment on their Labor Law § 240(1) cléim and denied as

' to the remaining branches of the motion; and it is further
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ORDERED that defendants’ motion for summary judgment is denied.

This is the Decision and Order of the Court. |

Dated: March 5, 2018
New York, New York

ARLENE P.BLUTH, JSC
HON. ARLENE P. BLUTH
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