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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: HOUSING PART C 

--------------------------------------------------------------- )( 

498 WEST END A VENUE LLC, 

Petitioner, 

agai11st -

JAN REYNOLDS and ARJEL ELIAZ, 

Respondents. 

--------------------------------------------------------------- )( 
Present: I-:lon. Jack Stoller 

Judge, Housing Court 

Index No. 70878/2016 

DECISION/ORDER 

Recitation, as required by CPLR §2219(a), of tl1e papers considered in the review of this motio11. 

Papers 
Notice of'Motion and Supple1nental -Affidavits An11exed ......................... . 
Affinnation and Affidavit In Opposition 
Reply Affirmation 

Numbered 
I, 2, 3 
4, 5 
6 

Upo11 the foregoing cited papers, the Decision and Order on this Motion are as follows: 

498 West E11d Avenue LLC, the petitioner i11 this proceeding ("Petitioner''), con1me11ccd 

this holdover proceedi11g against Jan Reynolds ("Respondent"), a respondent i11 this proceedi11g, 

and Ariel Eliaz ("Co-Respo11dent"), another respondent in this proceeding (collectively, 

"Respondents"), seeking possessio11 of 498 West End A venue, Apt. I OA, New York, New York 

("the subject premises") on the ground that Respondent inctrrably breached a substantial 

obligation of her tenancy by renti11g the subject pre1nises Oltt as iftl1e subject pre1nises was a 

hotel roo111. Respondent interposed an answer. Petitioner i1ow moves for Sltmmary judgment in 

its favor. 

There is no dispute of n1aterial fact that J>etitioner is the proper party to co111n1c11ce 1l1is 

proceeding, tl1at Respo11de11t and Petitioner have bce11 in a landlord/tenant relationship with one 
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another, that the subj,ect pren1ises is subject t_o the- llent Stabilization Law, that Respondent had a 

lease that com1nenced on Jm1uary 1, 2013 and expired on Dece1nber 31, 2014 with a legal 

regulated rent of $4,475.21, or $147.13 per day, and a preferential rent of $3,698.39, or $121.59 a 

day, and tl1at Respondent l1ad a subsequent lease con11ne11cing January 1, 2015 aI1d expiri11g on 

Dece1nber 31, 2016 witl1 a legal regulated rent of $4,500.00, or $150. 77 per day and a 

preferential rent of $3,800.00, or $124. 76 per day. 1 The record on this motion practice shows no 

dispute of fact that, fron1 Septe1nber 10, 2014 through June 30, 2016, Respondent rented the 

subject premises out on Airb11b2 to eighteen people, tl1irteen of whom for less than 30 days. 

'fhere is no dispute tl1at Petitioner effectuated service of a predicate notice on Responde11t 

pursuant to the Re11t Stabilization Code prior to tl1e com1nencement oftl1is proceeding, but did 

not serve a 11otice to cure. 

The availability of a cure for Respo11denf comprises tl1e central dispute betwee11 the 

parties. Rent-regulated te11ants who rent out their apartments to transie11t l11dividuals at rates 

higher tl1a11 allowed by applicable regulatio11s are engaged in conduct in tl1e nature of subletting 

ratl1er than taki11g i11 roo1nn1ates, and e11gaged i11 conduct in the nature of prof1tecringi which is a11 

incurable violation, for which no i1otice to cure is required. Aurora Assocs. LLC v. Hennen, 157 

1 Tl1e Court mTives at Respondent's daily rc11t for 2014 by multiplying 11er montl1ly rent 
by twelve a11d then dividing t11e product by 365. 'fhe Court arrives at Responde11t's daily rent for 
2015 and 2016 by multiplying Respo11dentis rent by twe11ty-tOur montl1s and tl1en dividing tl1e 
product by 731, the 1111mber of days in the nvo years, to account for the leap year day in 2016. 

2 Airbnb is a company tl1at provides an internet platforn1 co1111ecting i11dividuals wl10 offer 
accommodations to individuals who wish to book accon11nodations and, if the parties agree on 
the price and tern1s, they can con1plete the transaction, i11cludi11g payment, via such platform. 
Airbnb. Inc. v. Sehneidennan, 44 Misc.3d 35 l, 354 (S. Ct. Albany Co. 2014). 
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A.D.3d 608 (P' Dept. 2018). 

The Cottrt can deterrnine whether a rent-regulated tenm1t has profiteered by totaling the 

inco1ne the tenant generated fi-0111 subletting and co1nparing that sun1 witl1 the aggregate of tl1e 

tenant's daily rent for tl1e sa1ne 11umber of days that the tenant sublet. Goldstei11 v. Ligetz, 150 

A.D.3d 562, 565 (I" Dept.). appeal dismissed sub nom. Pearce v. Lipetz, 30 N.Y.3d 1009 (2017) 

(finding that a tena11t 11ad Airbnb guests for 338 days, that the te11ant gained $33,592.00 over the 

course of those 338 days, and that tl1etenant's rent liability, based on the tenant's daily rent, was 

only $19,536.40 for tl1ose 338 days, thus showing profiteering, as the te11ant collected 172% in 

sublet income oftl1e tena11t's rent liability for tl1at period),3 Tenm1ts n1ay not cure wl1en they 

collect 1nore from subletti11g tl1en the.y owe in rent. Id., 230 E. 481
h St. LLC v. Crunpisi, 59 

Misc.3d 148(A)(App. Term I'' Dept. 2018)(the tenant collected 400% of her aggregate rent 

liability), Brookford. LLC v. Penraat, 47 Misc. 3d 723, 725-26 (S. Ct. N.Y. Co. 2014) (Edmead, 

J.)(tl1e te11m1t collecte.d 212% of l1er aggregate rc11t liability), 335-7 I~l,C v. Steele, 2015 N. Y. 

Misc. LEXIS 4315, at *1-2 (Civ. Ct. N.Y. Co. 2015), ajf'd, 53 Misc.3d 150(A)(App. Term!" 

Dept. 2016), Con!'! Towers Ltd. P 0 ship v. Freuman, 128 Misc.2d 680, 680-81 (App. Term I" 

Dept. 1985)(tl1e tenants collected 1nore than 200% of their aggregate re11t liability), W. 148 LLC 

v. Yonke, 11Misc.3d40. 41 (App. Term I'' Dept. 2006)(the tenant collected 200% of her 

aggregate re11t liabilit)'), Goldstei11, supra, 150 A .. D.3d at 565 (tl1e 1enm1t collected 172% of l1er 

3 By this reasoning, the Court in Goldstein, supra, rejected a11 argume11t tl1at Respondent 
herein n1akes, that the Cou1t sl1ould co11sider the total re11t Respo11dent paid, including days wl1en 
she did not sublet tl1e subject premises, in determining whether Respo11dent profiteered. I11stead, 
the Court compared the tenant's daily rent witl1 t11e nightly rate sl1e cl1arged her subtena11ts. Id. at 
567. 
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aggregate rent liability). 

By co11trast, a rent stabilized tenant who overcharges a subtenru1t is 11ot s11bject to eviction 

where 11er conduct does 11ot rise to the level of profiteering and sl1e has cured. 230 E. 481h St. 

LLC, supra, 59 Misc.Jd at 148(A), 54 Greene St. Realty Corp. v. Shook, 8 A.D.3d 168 ( 1" Dept. 

2004), appeal deJ1ied, 4 N. Y .3d 704 (2005)(an overcl1argc on a s11blet was "s1nall'' a11d the record 

did not co11tain evidence of bad faitl1 or i11tent to profiteer), Atiel Assocs., L.1~.C. v. Brown, 271 

A.D.2d 369, 369-70 (1" Dept. 2000). Cf. Roxborough Apmtments Corp. v. Becker, 11 Misc.Jct 

99, 100 (App. 1"erm 151 Dept. 2006)(a total overcharge ofroonunates totaling 107.4%, 

collectively, of tl1e rent did 11ot rise to a level of profiteering requiring evictio11 of the long~tcrm 

tenant without givii1g him an opportunity to cure).4 

Tl1c evidence Petitioner presents on its 1notion shows that the total Respondent collected 

in sublet inco111e over tl1e course of303 days is $28,992.00. However, t11e_aggregate an1ount 

Respondent paid in rent over the course of those 303 days was $38,232.15,5 1nore tl1an the 

amount Respo11de11t collected in sublet incon1e. To be precise, the sublet inco1ne Respondent 

collected was 76% ofl1er re11t liability for tl1e days on whicl1 she sublet the subject premises. No 

~ Roxborough Aparhnents Corp., supra, evaluated the effect of overcharging 011 
room1nates, not subtenants, by a decision that pre-dated First Hudson Capital. LLC v. Seaborn, 
54 A.D.3d 251 (1" Dept.), appeal dismissed, 11 N.Y.3d 894 (2008), Horseshoe Realty, LLC v. 
Meah, 47 Misc.3d 127(A){App. Term 1 si Dept. 2015), wl1icl1 fou11d significa11t the distinction 
between room1nates ru1d subtenru1ts. Tl1e Cou1t neve1il1eless 1lnds the holding of Roxboroug:l1 
Apartn1ents Corp., supra, to be iI1structive to t11e isst1e on this matter._ 

5 The Court reacl1es tl1is figure by multiplying Respo11de11t's daily re11t of $121.59 per day 
in 2014 by the 89 days she sublet the subject premises, for a total of $11,533.51, and then adding . . 
that to the product of Respondent's daily rent of $124.76 i112015 and 2016 and t11e 214 days t11at 
sli.e sublet the subject pre1nises, or $26,698.64. 

4 

------·-----·--····. 

[* 4]



discernible apposite authority finds tl1at,a tenant who collected less sublet inco1ne than her rent 

liability profiteered to the point of precluding a cure. 

Petitioner argues t11at tl1e 76°/o of Respondent's rent that Responde11t collected fro111 her 

subtenants still precludes a cure as a n1atter of law by citing the propositio11 tl1at rent-stabilized 

tenants n1ay 011Iy cl1arge roo1n1nates their proportionate share oftl1e legal regulated re11t, 9 

N .Y.C.R.R. §2525.7(b) meaning, in essence, a pro rata share of tl1e rent. 156-158 Second Ave. 

LLC v. Delfino, 18 Misc.Jd l 144(A)(Civ. Ct. N. Y. Co. 2008). Petitioner cites authority in 

support of its position, to wit, a footnote fro1n Goldstei11, s11pra, that quotes the te11a111 therci11 

characterizh1g l1er guests as "roommates" and concludes that tl1e lawful charge would have bee11 

based 011 half oftl1e te11ant's re11t, 11ot the full rent. Goldstein, supra, 150 A.D.3d at 565 11.3. 

Assun1ing arg11endo that Respondent could have only charged 11er ,guests half of l1er rent, 

and as Respondent's aggregate rent liability for tl1e 303 days tl1at she sublet the subject pre1nises 

was $38,232.15, Responde11t would 11ave only been able to charge her s11btena11ts $19, 116.08 i11 

order to preserve an opportunity to cul'e. Respo11de11t instead charged her subtenants $28,992.00, 

an aggregate overcharge (by this logic) of$9,875.92 C'tl1e aggregate overcharge"). 

Respondent offers e\ridence in oppositio11 to the motion tl1at she ref11nded at least a 

portion oftl1e aggregate overcharge to a number ofl1er prior subtenants, a factual distinction 

between this proceeding ai1d the autl1ority depriving like tenai1ts of an oppo1iunity to c11re. S-ee 

Goldstein, supra, I 50 A.D.3d at 571 ("not only does [1!1e tenant] not aliege tl1at she has cured by 

refunding tl1e overcl1aTges to any of her 93 for1ner subtenants, she has 11ever offered_, eitl1er before 

the motion court or µpon this appeal, to refu11d the overcharges to_ tl1e s11btenants. Tl1is is not 
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surprisiI1g. Give11 tl1at [the tenant] 11osted 93 different st1bte11ants, with wl1on1 sl1e l1ad no direct 

financial dealings, it appears that the overcharges that [the te11ant] collected could not practicably 

be refunded.") In contrast, Respondent sho\vs in her opposition to the motion that she 11as 

already refunded $4, 701.00 to her various of her subtenants, wl1ich redt1ces the aggregate 

overcharge from $9,875.92 to $5,174.92. 

Petitioner's evidence sl1ows that five people stayed at the subject pre1nises for at least 30 

days eacl1. Respo11dent l1as not made a showing that she offered reftu1ds those five i11dividuals. 

However, an occupant of at ieast 30 days may not be considered "transient" for ptrrposes 

ofpern1itting a cure. It is the sttblet of a rent-regtdated apartlnent to "transient" individuals that 

constitutes an iI1curable violation. Aurora Assocs. LLC, supra, 157 A.D.3d at 608. 'fl1e Multiple 

Dwelling Law defines "per1nane11t residence purposes" as occupancy of a dwelling unit by the 

san1e natural person for 30 consect1tive days or 1nore, MDL §4(8)(a), co1npelling the conclusion 

that "transient occupancy" is defi11ed as less than 30 days. City ofN.Y. v. S1na11 Apartments 

LLC, 39 Misc.3d 221, 233 (S. Ct. N.Y. Co. 2013). See Also Brookford, LLC, supra, 47 Misc.3d 

at 745 ("[t]he apartment loses its 'per1nanent' reside11tial character by hosti11g transient 

occupancies for less tl1an 30 days"). 

Of the five people w110 stayed in the subject premises for at least 30 days, two of those 

stayed at tl1e st1bject premises for exactly 30 days: and one for 32 days. Given the borderline 

ti1nc frame of their occupancy, for t11e sake of argume11t, tl1e Court gives Petitioner the benefit of 

the doubt and assu1nes that those three occupants are also "transient." Oft11e rerna'i11ing two 

occupa11ts ("the two longer-term occupants"), Petitioner's evidence shows that one stayed at tl1e 
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subject pre1nises for 53 days, payi11g Respondent a total of $1,948.00, and tl1e other stayed at tl1e 

s11bject pre1nises for 80 days, paying Respondent a total of $5,017.00, both tii11e frames 

co1nfortably greater than the 30-day tin1e fra1ne deemed to be "transie11t." 

Sumn1ary judgme11t is a drastic ren1edy. O'Brien v. Port Auth. ofN.Y. & N.J., 29 N.Y.3d 

27, 37 (2017). On a inotion for sutnmary judg1nent, all of tl1e evidence must be viewed in tl1e 

light most favorable to the party opposi11g- the n1otion, and all reasonable infere11ces n111st be 

resolved in tl1at party's favor. Vega v. Restani Constr. Corp., 18 N.Y.3d 499, 503 (2012), 

Gransky v. County Of Monroe, 18 N.Y.3d 374, 381 (2011), Branhan1 v. Loews Orol1eun1 

Cinemas, Jnc,, 8 N. Y.3d 931 (2007), Rollins v. Fencers Club Inc,, 128 A.D.3d 401, 402 (I" Dept. 

2015), People v. Greenberg, 95 A.DJd 474, 484 (!"Dept. 2012), Udoh v. lnwood Gardens lnc,, 

70 A.D.3d 563, 565 (1 51 Dept. 2010). Applying this principle to Petitioner's instant tnotio11 for 

su1nn1ary j11dgme11t, the Court draws the inferc11ce that the t\VO longer-tern1 occupants were not 

"transient.'' If they were i1ot "transie11t," and as Respondent avers in opposition to Petitioner's 

inotion tl1at she resided in the subject pre1nises co11te1nporaneously with all o-f the occupants at 

tl1e subject pre1nises, \Vl1ich would i11cludc the two longer-tern1 occ1tpants, the11 Respondent 

raises an issue ofn1aterial fact as to whetl1er (at least) the two longer-term occ1tpa11ts were 

subtenants or roommates. Fainnont Manor v. Verdicchio, Aug11st 18, 1995 at 21 :3 (App. Ter1n 

1st Dept.)(when someone other 111an the tenant of record resides at an apart1nent on a 

non-transie11t basis, the distinction between a roommate and a subtenancy is one of 

co11temporaneo11s occupancy). If the two longer-term occupants were roommates, Petitioner 

would have i1ot a cause of action to evict Responde11t even if sl1e charged them inore tl1a11 tl1eir 
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proportionate share of the rent. First I-Il1dson Capital, LLC, supra, 54 A.D.3d at 251, Horseshoe 

Realty, LI,C, supra, 47 Misc.3d at 127(A). \Vithout sucl1 a cause of actio11, the amounts that 

Petitioner's evidence sl1owed tl1at the two !onger-ter1n occupants paid Respondent, $1,948.00 and 

$5,017.00, for a total of$6,965.00, would therefore not count toward the aggregate overcharge. 

As this $6,965.00 is actually greater t11an the $5,017 .00 remaining of tl1e aggregate overcharge 

after Responde11t refunded her other subtenants, 110 overcharge is left. 

A questio11 of fact concerning, ;nter alicr, the amount of a11 overcharge precludes a 1notion 

for sun1ma1-y judgment on the proposition that a tenant who J1as rented out l1er apmtn1e11t on a 

short-term basis has no opportunity to cure. 13775 Realty. I~LC v. Foglino, 51 Misc.3d 126(A) 

(App. Ter1n 1s1 Dept. 2016). As Petitio11er's own evidence sl1ows tl1at Respondent actually 

collected an amount fro1n her sltbtenants that is less- than her re11t liability, even wl1en calclilated 

on a per die1n basis as opposed to a rnontl1Iy basis_, as Respondent raises an issue of fact tl1at she 

has already refunded mnolmts to her subtenants that co11stitute overcharges, and as there is a11 

issue of fact as to-wl1etl1er the occl1pancy of other individuals was transient for purposes of 

de11ying Respondent an opportunity to cure l1cr breach oftl1e lease, Petitioner is not entitled to a 

final judg1ne11t against Ilespo11de11t on a sun11nary basis. 

TI1e Court is allowed to grant ai1y part of a cause of actio11 on a surn111ary judgn1ent 

n1otion. CPLR §3212(e). TI1e Court n1ay also specify what facts are not in displtte or are 

incontrovertible so tl1at they n1ay be dee1ned e::;tablisl1ed for all purposes in the actio11, thlts 

1i111iting tl1e factual issues tl1at 1nust be establisl1ed at trial. Pl1illip v. D&D Cmting Co .. Inc., 13'6 

A.D.3d 18, 25 (2nd Dept. 20 I 5). The Court finds that Petitioner 11as prove11 every elen1ent of its 
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primafacie case, including that Respondent re11ted out the subject pren1ises on Airbnb, and 

awards Petitio11er partial sun1n1ary judgment to t11at effect, except that Petitio11er has t1ot proven 

that Respondent is not entitled to a cttre, wl1ich remai11s an isstte for trial. The Court further fi11ds 

that Respondent does not controvert a chart that Jletitio11er provides for the Court on paragrapl1 

14 on page 11 of Petitioner's affirmatio11 in support of its 111otion, based on inforn1ation 

Petitioner obtained in discovery fro1n Respondent, that sun1marizes the nan1es, a1nou11ts, and 

lengths of stay of people wl10 paid Respondent to stay i11 tl1e subject pren1ises, and therefore 

deen1s this cl1art to be ad1nissible at trial to prove t11e truth oftl1e allegations therein. ICttehne & 

Nagel, Inc. v. Baiden, 36 N.Y.2d 539, 543-544 (1975), Madeline D'Anthony Enters .. Inc. v. 

Sokolowsky, 101A.D.3d606, 609 (l'' Dept. 2012). 

Aside frotn tl1is award of partial sun11nary judgn1ent, the Court denies tl1e balance of 

Petitioner's motion for stun111ary jtrdg1nent, without prejudice to Petitio11er's cause of action at 

trial of this matter, and without prejudice to Responde11t's defenses thereto. Tl1e Court restores 

this 1natter for trial limited to t11e remaining unproven e!en1ents of Petitioner's case, for 

Respondent's case, a11d for Petitioner's rebuttal, to August 28, 2018 at 9:30 a.in. in part C, Room 

844 of tl1c Courthouse located at l 11 Centre Street, New York, New York. 

This constitutes the decisio11 and order of this Court. 

Dated: New York, Ne\v York 
July23,20I8 
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