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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 54

SSC NY CORP. f/k/a SUNRISE SECURITIES CORP., X Index No.: 655048/2016
. Plaintiff, VDEC.ISI(v)N & ORDER
-against-
INVESHARE, INC.,
Defendant. .
X

JENNIFER G. SCHECTER, J.:

Motion sequence numbers 003 and 004 are consolidated for disposition. |

Defendant INVeSHARE, Inc. (Inveshére) moves, pursuant to CPLR 3124, to compel
plaintiff SSC NY Corp. (SSC) to produce certain discovery. Seq. 003. Inveshare also moves,
pursuant) to CPLR 3025(b), for leave to amend its answer ‘to assert a counterclaim. Seq. 004.
SSC opposes both moﬁohs. For the reasons that follow, Inveshare’s motions are granted in part
and denied in part.

I Background & Procedural History

On September 22, 2016, SSC commenced this action to recover compensation from
Inveshare under a letter agreement dated November 3, 2011 (the Agreement) (Dkt. 62),!
“pursuant to which [SSC] agreed to act as Inveshare’s placement agent for thé private placement
of equity securities issued by Inveshare.” Dkt. 1 (Complaint) § 1.2 Thé Complaint pléads a
single cause of éction for breach of contract. SSC claims it was paid a $60,000 retainer under the
Agreement, but was not paid other contiﬁgent compensation. See Complaint §929-31. By order
dated March 21, 2017, the court, in a bench ruling, denied Inveshare’s motion to dismiss. Dkt.

49, The court rejected SSC’s position that the Agreement provides for a finder’s fee, holding

I References to “Dkt.” followed by a number refer to documents ﬁled in thxs action on the New
York State Courts Electronic Filing system (NYSCEF).

2 §SC also filed a motion for a preliminary injunction, which it withdrew. See Dkt. 24. As
discussed herein, a portion of Inveshare’s matior ta@ompel concerns the source of some of the
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that more work was required of SSC to earn its contingent cémpensatiqn. Dkt. 51 (3/21/17 Tr. at
4-5); see id. at 21 (“This is definitely not a finder’s fee agreement™). The court, however, held
that SSC had stated a claim that it engaged in reasonable best efforts in its capacity as
Inveshare’s exclusive placement agent. See id. at _20-21, 25-26. Discovery, therefore, was
necessary to determine the quantum of work the Agréement required SSC to perform and
whether SSC in fact performed such work.>

Inveshare answered over a year and a half ago in April 2017 and asserted 10 affirmative
defenses, but no counterclaims. See Dkt. 50 at 7 A discovery schedule was set in a preliminary

* conference order dated May 1, 2017, which required completion of all fact discovery by
February 28, 2018 and a note of issue to be ﬁ1¢d by May 31, 2018. See Dkt. 52 at 3. By order
dated December 22, 2017,dthe parties were givéq more time t§ complete depositions and the fact
discovery deadline was extended to Aprii 4, 2018. See Dkt. 57. The parties failed to meet this
deadline; thus, in an order dated April 5, 2018, they were 'given a final discovery deadline of
May 18, 2018 (the note of issue still being due on May 31, 2618). See Dkt. 58.

Two weeks after that final discovery order was issued, on April 19, 2018, the parties
contacted the court with a discovery dispute. At issue was a request made by Inveshare during
the deposition of SSC’s principal, Nathan Low, for disclosure of: (1) the source from whom Low
received certain documents filed by SSC in support of its previously withdrawn injunction
motion, which were attached as exhibits tov de’§ affidavit in support [see Dkts. 5, 6]; and (2)
information concerning Low’s deposition testimony that any investment by non-party Lefteris
. Veniamis (Veniamis) in Iﬁveshare under the Agreement “would be contingent on investments by
any third party or pafties” and “whether [Veniamis] would make investments upon [SSC’s and

Low’s] recommendations without first reviewing relevant investment docximeqts” [see Dkt. 60 at

3 Nothing herein should be construed as the court opining on the merits of these issues.
2 '
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3]. SSC objected on the grounds of relevance and becausé t}»lev request¢d disclqsure would result
in Inveshare harassing SSC’s business partners. The court proposed a comprorﬁise by which the
information would be produced under a protective order that barred Inveshare from publicly
disclosing the information or engaging in such ha;assment. The parties appeared to reach an
agreement over ihe parameters of such a stiﬁulated ordgr, which they were to draft and submit to
the couri for approval. ;l”hat did not occur. _.Instead, after réaching an impasse regarding how
Inveshare could use the requested information, Inveshare filed this motibn to compel on May 23,
2018. | |

That smﬁé '.day, Inveshare also moved for leave to serve a proposed _amen&ed -answer in
which it seeks to assert é breach of contract counterclaim against SSC. Dkt. 75; see Dkt. 76
(redline against oﬁginal answ‘er).4 The counterclaim is based on two allegations, both of which
Inveshare contends could not have been raiéed earlier because of information uncovered for the
first time in the course of discovery.‘

First, Inveshare.allveges that SSC:

breached its obligations under the [Agreement] to seek to complete the $12

Million Private Placement on a ‘reasonable best efforts basis’ and to perform

services as Placement Agent by, among other things, steering [Veniamis] away

from investing in Inveshare and toward an entity in which [SSC and Low] hold

ownershlp interests, even though [Veniamis’] emalls stated that he was ready to

invest in Inveshare
Dkt. 75 at 13. According to Inveshare, after “execution-.of the [Agréement], [SSC] contacted
[Veniamis], an investor from Greece for the“‘ purpose of soliciting [his] investment iﬁ Inveshare.”

Dkt. 84 at 7. Allegedly, “Low represented to Inveshare that [Veniamis], along with [his] father,

would invest a total of $4 million in Inveshare.” Id. Inveshare claims that “[o]nce [Veniamis]

4 The timing of Inveshare’s motion created the possibility that further discovery on the
counterclaim would significantly delay this case, which should already have been in the
summary judgment briefing stage. An expedited discovery schedule was set to allow SSC to
obtain discovery to defend against the counterclaim in the event that an amendment was granted

and an absolutely final note of issue deadline was set for August 31, 2018.
3
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stated that he was ready to finalize his investment in Inveshare .. [Low] directed [Veniamis]
away from mvestmg in Inveshare and toward other mvestments including an entity known at the
time as Car Charging Group, Inc., >a corporatlon in which Low and SSC “held ownership
interests.” Id. ,bat 7-8. In add_itioh,

| on Jamtary '26; 2012, [Low] advised [Veniamis] that he was withholding

. instructions for [Veniamis] to wire his investment in Inveshare until another third-
party investment in Inveshare could be secured, even though he had not advised
Inveshare that [Veniamis’] investment was contingent upon securing another
third-party investor in Inveshare. Neither [Low] nor anyone from [SSC] ever

advised Inveshare that [Veniamis’ ] investment was contmgent on an additional
and separate third-party investment in Inveshare
Id at 8 (intemal citations omitted).5

" Inveshare’s second claim is that SSC:

. breached its confidentiality obligations under the [Agreement] by publiely filing
Inveshare’s confidential information with this Court on September 22, 2016.
[SSC’s] confidentiality obligations under the [Agreement] surv1ved the Parties’
termination of the [Agreement] in2012. , ,

Id at 14. N

I Discussion

A Inve.fhare 's Motion to Compel (Seq. 003)

CPLR 3101(a) provides that litigants are entitled to “full disclosure of all matter material
and necessary in the prosecution or defense of an action.” The test for deterntining whether
discovery is “material and necessary” is “one of usefulness and reason.” Forman v Henkin, 30
NY3d 656, 661 (2018), quoting Allen v Crowell-—ColIier Pub. Co., 21 NY2d 403, 406 (1968).
While the right to discovery is broad, “it is not unhrmted ” Forman, 30 NY3d at 661. If the

requested disclosure has no bearing on the case or 1f disclosure would i 1mpose an undue hardship,

5 While Inveshare seeks recoupment of SSC’s retainer, it does not explain how it otherwise was
damaged by this breach. After all, Inveshare obtained more than $20 million of investment, well
more than Veniamis was going to invest, and then sold its assets for $95 million. See Complaint

q24. ,
4
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the court may issue a protective'order barring such disclosure. Id.; see 40 Rector Holdings, LLC
y Travelers Indem. Co., 40 AD3d 482, 483 (1st Dept 2007).

Section 11 of the Agreement generally prohibits SSC from publicly disclosing any
“material information” provided to SSC by Inveshare except in connection with the performance
of the Agréemeﬁt. See Dkt. 62 ét 7. SSC has admitted that certain documents it submitted on its
prior injqnction motion are f‘Inveshare’s documents.” See“Dkt. 90 at 10. SSC claims, however,
that the identity of the 1nvesh§re shafeholder who provided SSC with the documents is irrelevant
to whethgr it bfeached section 11.. See id. (“assuming that Inveshare has a méritorious breach of
contract claim With réspgct to t‘he filing of those docuinents ...the identity of .such shareholder
has no bearing on whether or not [SSC] breaéhed”). Inveshare has not shown that the identity of
the shareholder Who prbvided the documents to SSC has any bearing on this litigation and the
issues before the court.® Thus, the infdrmation is not material and necessary and is not subject to
disclosure. |

SSC, moreover, has cohﬁrmed that it 'already produced all ,documenté related to its
discussion with Veniamis concerning vInv_eshare' and has represented that it ran additional
searches ‘to confirm as. much W1th respect to certain categories of information requested by
Inveshare. Dkt. 90 at 11. There is no jus;ciﬁcation, however, for Low’s refusal to answer
questions about Veniamis at his depos.ition.. Because the circumstances of Veniamis’ decision
not fo invest with Iny_eshare are at i_ssué in this caée (they are relevant to Inveshare’s defense
concerning thé sufficiency of SSC’s efforts), Low improperly refused to answer questions about
how Veniamis genérally made investment decisi.onys.;’ See Dkt. 63 at 10-12 (Low Dep. Tr. at 78-

80). The parties must meet and confer regarding whether a limited supplemental deposition will

¢ Inveshare, of course, remains free to conduct its own investigation into the identity of the
shareholder but not under the guise of discovery in this case.
7 This information is, at a minimum, fair game for discovery (regardless of ultimate
admissibility) if only to establish context for Veniamis’ investment decision.

' 5
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< be cdnduéted or whether thf; questions may be answered by interrbga_tories and shall call the
court if they caﬁnot agree. | | -

| ‘ B _Inveshafe s Motioﬁ Jfor Leave.to.Amend (S’eq. 004)

* Though leaye to amend is granted freely ,_'unles.s the proposed amendment is clearly
devoia of merit, where there has been an extendeci delay in moving, the proponent of the
amendment must establish a reasonable éxcuse for the delay. Oil Heat Inst. of Long Island Ins.
Ir.v ﬁMTS Assocs., LLC, 4 AD3d 290, 293 (1st Dept 2004), quoti/ng Heller v Louis Provenzano,
Inc., 303 AD2d 20, 23'(lst Dept 2603); .;‘ée Barry'v Clermoht York Asso’c;s'., LLC, 144 AD3d 607,
608 (ist' Dept 2616); Wassfam L.L.C. v Palécios, 107 AD3d 493 (1st Dept 2013). Delay coupled
with érejudice wananfs deniai of the motion' 'abs_ent a reasonable excuse. Qil Heat, 4-AD3d at
294. Prejudice, in this éontext, is “some special ﬁéht lost .in the interim, some change of position
or some significant trdubie or ¢xp'ense that could have been avoided had the original pleading
containcd what the amended one wants to add.” Barbqur v Hosp. for Special Surgery, 169
AD2;1 385, 386 (lsf .Dept 1991); see Pomeraﬁéé v McGrath, 124 AD3d 481, 482 (lst‘Dept
2015).. - o |

* If the proposed amendment could have béen asserted from the outset and discovery has

. been ”completed, amendment is ﬁroperly denied regardleés of its potential merit. See Wassfam,
107 AD3d at 493 (post-note-of-issue améndment é_ought one year _after answer was filed denied).

Here, there is no reason--much less a compelling or even a reasonable one--that Inveshare did

P

not include any confidentiality breach claim in its answer or move to amend before completion
of discovery. Inveshare has been aware that its documents were publicly filed in this action for
almost two years (since September 2016 when they were e-filed) and for months before it even

answered. All the while, Inveshare never once sought to have the filings sealed on

70T 10U
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confidentiality grounds. It was only at the vefy end of discovery, after depositions were
completed and short]y' before summary judgment briefing, that it first saw fit to attempt to assert
this counterclalm Smce it proffers no excuse as to why this cla1m could not have been asserted
from the outset before the partles engaged in extensive dxscovery, leave to amend is denied.

Likewise, Inveshare became aware of the circumstances of Vemamilsb involvement in
November 2017, when it received SSC’s ESI production. Inveahare improperly waited until the
very last minute to seek to aséert' afﬁmdative claims against SSC, and did so in a manner that
precluded SSC from obtaining discovery in the erdinary cohrse and in the first instance. The
court has already granted the parties 'rhultiple; discovery deadline extensic'ms; The court made
clear in its April 5, 2018 order that the final deadlihe for all fact discovery would be May 18,
2018.2 SSC, undef the circur_ristances,» would. therefore be prejudiced by any last-minute
amendment that wodld,expose it to liability for the first time in this case that has been pending
for years. Throughqut discovery, it was not facihg any liability and made justifiable strategic
decisiona about the disclosure 1t needed and how to proceed.

In sum, the lack of a reasonable excuse for asserting the counterclaim at this viate stage
compels'the conclusion that Inveshare made' a strategic decision to raise ’the issue ai the very last |
minute after substantially all of the disceyery was already complete and When the parties were up
against a final deadline.

In any event, the proposed counterclaim lacks merit. Inveshare has not pleaded that the
conﬁdentlahty breach caused it to sustain any damage nor has it alleged (because it cannot
plau31bly do so) that the confidentially breach, which occurred after Inveshare’s alleged breach,
excused its performanee under _the Agreement. See Dkt. 110 at 15-16 (recogr_uzmg that contract

claim without any resulting damages is not viable); see also Unigard Sec. Ins. Co. v N. River Ins.

# Though Inveshare contends that it does not need any further discovery on its own counterclaim,

SSC reasonably does in order to properly defend
: 7
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Co 79 NY2d 576 584 (1992) (dtscussmg “general contract law prmclple that a breach wﬂl_
excuse performance only 1f 1t( is matertal or demonstrably prejudmal ”) (emphasis added)

. accord Conergzcs Corp 12 Dearborn Mzd—W Conveyor Co., 144 AD3d 516, 530 (lst Dept 2016); “
see Fzserv Solutzons Inc v XL Spec:alty Ins Co 94 AD3d 456 460 (1st Dept 2012)
(“nnmaterral breach” does not excuse perforrnance) Thus there is no harm in refusing to allow_
the belated conﬁdentlalrty-breach based counterclalm to proceed at great cost to S_SC_.

Inveshare s other proposed counterclarm is equally w1thout ment Inyeshare .does not.
allege nor is there any ev1dence to suggest that SSC advrsed Vemamrs not to invest under any
c1rcumstances Rather Inveshare complams that SSC did not aggresswely push Veniamis to -
invest regardless of whether other mvestment in Inveshare ‘was secured (whlch did not occur
until the Agreement s tail penod) o o

Inveshare also contends that SSC had.a ﬁducrary duty of loyalty not to advrse Veniamis
to invest elsewhere and that_ it should- ha_ve encouraged Vemam1s to 1_nvest despite his pref_erence ,
for _havling' co-lnvestors. 'SSC,.VhoW'ev_er,lhad'no such vdu_ties. - While the Agreement is an
exclusivfe placernent agreement that could potentially give rise_to ﬁdu»ciary_duties, section ”12(e)

: expressly disclairns. any 'ﬁduciary relatiOns.hipv; " Dkt 62 at 8 see .TBA‘Global LLC v Fidus
Partners LLC 132 AD3d 195 207 (lst Dept 2015) cmng NE. Gen. Corp. v Wellington
Advert,, Inc 82 NY2d 158 162 (1993) Indeed- such-a'dlsclarrner makes sense under the
crrcumstances as SSC is a broker dealer and mvestment bank that would Jeopardrze its client

relatronshlps if it d1d not respect thelr mvestment criteria. If the partles mtended for SSC to have

an undlyrded ’duty_ of loyalty to lnveshare, thelr’ .agreement would_not have contamed a fiduciary

i Though Inveshare complams that SSC could have kept it better informed of the conditions for
Veniamis’ investment, Inveshare does not explain the source of such a contractual duty There
was no fiduciary relationship between the parties; thus, a claim for fraudulent omission does not
lie. See Kaufmanv Cohen, 307 AD2d 113, 122 (1st Dept 2003). :
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duty waiver. That SIISC steered Veniamis to another investment when a co-investor in Inveshare
failed to materiéli;e is not nefarious, regardless of SSC’s stake in_that other investment.

That said, Inveshare is still. free to ;n'gue that the quantum of SSC’s efforts does not
entitle SSC to compen_satibn under the Agreement for the inveétfnents in Inveshare that occurred
during the Agrefament’s tail period. Inveshare cannot, however; proffer SSC’s supposed disloyal
conduct as an independent ground for the imposition of liability or contend that SSC’s advice to
Veniami§ breached the Agreément. Accordingly, itis

ORDERED that Inveshare’s motion for leave to amend is denied; and it is further

ORDERED that Inveshare’s motion to compel is granted only to the extent that Low
must provide answers to questions regarding how Veniamis generaliy made investment decisions
that he ;efused to. answer at his depositibn and the parties shall promptly meet and confer
regarding - whether such answers sﬁould be provided in a continued deposition or in
interroga}ories and shall jointly call the court if they cannot reach an agreemenﬁt; the motion to

compel is otherwise denied.

Dated: July 24, 2018
ENTER:

Jennifer A/ S¢hectér, 1.S.C. -
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