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Plamtlff Elisabeth Spano commenced this action on April 28, 2016 by filing a complaint against
defendant New Team LLC, her former employer, and defendant Kevin Henry Hassett, her former
supervisor at New Team (the “New Team Defendants™), based on their alleged violations of the New
York State Human Rights Law, N.Y. Exec. L. § 296 (“NYSHRL"), and the New York City Human
Rights Lz@w, N.Y.C. Admin. Code § 8-107 (“NYCHRL”) for allegedly failing to hire and promote
plaintiff to the Senior Brand Developer position because she was not a first-generation Italian. Plaintiff
also alleged that defendants improperly terminated her after she complained of Mr. Hassett’s
discriminatory conduct to the human resources department at New Team. Based upon certain emails
produced by defendant Millercoors, LLC in response to plaintiff’s subpoena, plaintiff filed a motion for
leave to amend her complaint to add claims against Millercoors and Anheuser-Busch Inbev SA/NV for
aiding and abetting the New Team Defendants’ discriminatory conduct under Executive Law § 296(6)

! and NYC Admin. Code. § 8-107(6). By order dated October 10, 2017, this court granted plaintiff’s
unopposed motion to amend and plaintiff filed her first amended verified complaint on October 11, 2017.
Defendants Millercoors and Anheuser-Busch now move, pursuant to CPLR 3211, to dismiss the first
amended verified complaint as asserted against them.

Defendant Millercoors first argues that insofar as plaintiff’s claims are based on aiding and abetting New
Team’s refusal to hire plaintiff based on national origin, these claims are time-barred by the three-year
statute of limitations governing these claims. CPLR 214. In response, plaintiff argues that these claims are
timely because they relate back to the filing of the original complaint in April 2016, and because the
accrual date for these claims was tolled by the continuing violations doctrine.
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In order for a claim asserted against a new defendant to relate back to the date the claim was filed against
another defendant, the plaintiff must establish that (1) both claims arose out of the same conduct; (2) the
new defendant is “united in interest” with the original defendant; and (3) the new defendant knew or
should hajve known that, but for a mistake by the plaintiff as to the identity of the proper parties, the
action would have been brought against him as well. Mileski v. MSC Indus. Direct Co., 138 A.D.3d 797
(2d Dep’t 2016). Here, the additional defendants Millercoors, and its parent company Anheuser-Busch,
were clients of defendant New Team, who was hired by Millercoors to market certain of its products. As
such, these defendants are not “united in interest” since they operate as separate entities and the claims
asserted against them are based on different conduct to which the defendants may have different defenses.
Id. Plaintiff's argument that defendant New Team may be contractually liable to indemnify defendant
Millercoors for damages arising from plaintiff’s claims is too speculative to show vicarious liability for
purposes of the relation-back doctrine.

However; plaintiff has sufficiently alleged that the claims based on aiding and abetting the New Team
Defendants’ failure to hire and their failure to promote her are based on a “single continuing pattern of
unlawful conduct” of filling the Senior Brand Developer Position with a first-generation Italian to
preserve the “authentic presentation of the brand.” St. Jean Jeudy v. City of New York, 142 A.D.3d 821,
823 (1st Dep £ 2016). Although the continuing violations doctrine only applies to the claims under the
NYCHRL, even under the NYSHRL, plaintiff is not precluded from using the prior acts as background
evidence in support of her timely claim based on aiding and abetting the New Team Defendants’ failure
to promot;e plaintiff to the Senior Brand Developer Position. Id.
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Defendants next argue that plaintiff has failed to state a claim against them for “aiding and abetting” New
Team’s discriminatory conduct. In order to recover under Section 296(6) of the NYSHRL, the plaintiff
must show that the defendants “actually participated” in the discrimination. Hughes v. Twenty-First
Century Fox, Inc., 304 F.Supp.3d 429, 451 (S.D.N.Y. 2018). To ‘actually participate” in the
discrimination, the defendant need not itself take part in the primary violation. Lewis v. Triborough
Brdige and Tunnel Auth., 77 F.Supp.2d 376, 380-81 (S.D.N.Y. 1999). However, “aiding and abetting
liability requires that the aider and abettor share the intent or purpose of the principal actor, and there can
be no partnership in an act where there is po community of purpose.” Hughes, 304 F.Supp.3d at 451.

c

TO JUBTIO

~

Although defendants Millercoors and Anheuser-Busch were not plaintiff’s employers, plaintiff has clearly
pleaded facts, which are amplified by the emails filed in opposition to the motions to dismiss, suggesting
that these defendants bore the requisite discriminatory intent of hiring only a first-generation Italian to fill
this position. For example, plaintiff attaches an email from Marco Seminaroti, an employee of defendant
Anheuser-Busch’s predecessor-in-interest, to defendant Millercoors, in which Mr. Seminaroti expresses
his concern about compromising the “authentic presentation of the brand” by having “less and less first

j generation Italian(s)” working at New Team to promote the brand. Affirmation of Michael D. Zahler
dated January |1, 2018 (“Zahler Aff.”), Exh. A, Defendants’ contention that Mr. Seminaroti was merely
expressing a general preference rather than a directive to hire a first-generation Italian is undermined by
the rest of the email, in which Mr. Seminaroti suggests that Millercoors work with a headhunter he met
recently to find “quallty Italian candidates™ to fill the position. Zahler Aff., Exh. A. Defendant
Millercoqr’s employees respond to Mr. Seminaroti’s email by stating that if this headhunter “can help us
find good talent then we should definitely try them.” Zahler Aff., Exh. B. In fact, subsequent emails
between defendant Millercoors and defendant New Team suggest that New Team did in fact work with
thls headlnunter to recruit candidates for the position. Zahler Aff., Exh. C. ( JSC.
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This is sufficient to show that defendant Millercoors, as New Team’s client, and defendant Anheuser-
Busch, as Millercoors’ parent corporation, may have “compelled or coerced” New Team’s alleged

| discriminatory employment decision to only hire a first-generation Italian for the Senior Brand Developer
o Position. Schindler v. Plaza Construction, 154 A.D.3d 495, 496 (1st Dep’t 2017).

B However, to the extent the aiding and abetting claims are based on New Team’s retaliatory termination of
| ! plaintiff, these claims should be dismissed. Plaintiff’s claims for retaliatory termination are based on her
‘ ; allegations that she was terminated by New Team for reporting Mr. Hassett’s discriminatory conduct to
- New Team’s human resources department. Plaintiff does not allege that defendants Millercoors and

E Anheuser-Busch were aware of plaintiff’s complaints or participated in the decision to terminate plaintiff.

g Accordingly, it is
ORDERED that the motions to dismiss are granted in part and denied in part; and it is further

ORDERED that the fourth and eighth causes of action in the first amended verified complaint are
dismissed only insofar as they are based on aiding and abetting the New Team Defendants’ retaliatory
termination of plaintiff and refusal to hire under the NYSHRL.
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