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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60

e
JEREMY WIESEN INDEX NO. 654956/2016
Plaintifs, MOTION
DATE
. \7 -
VERIZON COMMUNICATIONS INC., MOTION SEQ.
NO. 002
Defendant,
DECISION AND ORDER
X

HON. MARCY S, FRIEDMAN:

The following e-filed documents, listed by NYSCEF document number (Motion 002) 61, &2,
63, 64, 65, 66,67, 74,75, 76,77, 78, 80, 81, 82, 83, 84

were read on this motion fo/for ‘ DISMISSAL

This is an action for tortious interference with contract and with business relations and
economic advantage, brought by plaintiff Jeremy Wiesen against defendant Verizon
Communications Inc. (Verizon). Verizon moves, pursuant to CPLR 3211 (&) (7), to dismiss the
complaint,

Background

According to the complaint, Wiesen contracted with non-party Ram Telecom
International, fnc. (RTI} to introduce RT1 to industey and invesiment contacts, including Verizon,
needed for the financing and construction of a submarine cable project, called the SEA-US Cable

Systeny. {Compl., 1§ 1,4, 17}
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Wiesen alleges that two kinds of agreements govern Wiesen’s relationship with RTI: a
eries of standstill agreements and a compensation agreement. (Compl., 99 5, 32-36.) “[Alfter
Wiesen identified a promising contact for RTI, but before any direct interaction between RT1 and
Wiesen’s contact occurred, Wiesen and RTI would enter into brief standstill agreements for the
contact.” {Id., § 33.) “The standstill agreements required that if RTI wished to pursue a
relationship or to enter into a transaction with the contact, or with anyone or any entity to which
RTI might be introduced through Wiesen’s contact, RTT would first ensure that the agreement to
cornpensate Wicsen for his role in facilitating RTUs introduction to the contact was formalized to
his satisfaction.” (Id.. § 34.) The compensation agreement, which was defined “through
{Wiesen’s and RTT 3] course of conduet” and memorialized in emails, provided that Wiesen
would receive “success-based compensation.” {(Jd,, §35.) A December 16, 2013 email exchange
allegedly “reflect]s] that in compensation for suceess in facilitating a strategic alliance for RTL,
without which RTI would not achieve its fundraising goal, RT1 agreed and understood that
Wiesen would receive: a warrant on equity equal to 20% of Russ Matulich’s [RTE CEQ s} and
Brian Mass’s [RT1 Director of Finance’s] equity in RTI after the financing; and a S-vear
consuliing contract with RTT at $15,000 per month, plus expenses, if sach services were
desired . . . [and] a 15% commission on any contracts for the sale of capacity on SEA-US that he
brokered.” (Id., ¥ 36.)}

As further alleged in the complaint, by October 235, 2013, Wiesen had “convinced”
Verizon to meet with RTL (Compl,, § 41} On an unspecified date, RT1 reconfirmed by email

exchange its standstill agreement with Wiesen. {Id.) On November 18, 2013, RTI and Verizon

! These agreemenis and emails are not in the record before the court.

b2
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held their first conference call, which Wiesen facilitated. (1)) “[During the fall of 2013 and
into the winter of 2014, Wiesen, Verizon, and RTI remained in communication, with Wiesen
always involved.” (Id, ¥ 42.} The parties met in Honolulu, Hawail on January 19, 2014, (Id))
“The meeting was by all accounts a success.” (Id., § 48.) At the meeting, RT1 expressed its
interest in connecting its cable from ocean to land at a building in Hermosa Beach, California
owned by Verizon, (Id.)

“Wiesen's relationship with RTI changed dramatically after the Honolulu meeting.”
{Compl., § 53.) The day after the meeting, RTI broke an appointment with Wiesen and refused
to include bim in any other evenis at the conference. (Id.. §50.) “After the meetling, Wiesen
requested that he and RTT formalize their agreement addressing the terms of his compensation
for introducing RTI to Verizon and others.” (1d., § 53.) On February 12, 2014, RT1 “proposed
compensation for Wiesen totally out of line with the agreed compensation terms to which
Wiesen and RT1 had already agreed. ... Wiesen invoked proof of the parties’ existing
compensation agreement. RTT then cut off all communications with Wiesen.” (Id., ¥ 54.) RT],
however, continued to communicate with Verizon. (Id,, §55.)

The complaint alleges that “despite full knowledge of Wiesen’s agreements with RTH
Yerizon willfully and torticusly interfered with these agreements, without Wiesen receiving a
single dollar of compensation for his work, which resulted in Verizon de-risking the cable
project for investors.” (Compl., § &) Further, the complaint alleges that RTTs continued
communications with Verizon, without Wiesen or his consent, breached the standstill agreement,
{dd.. § 35.) Asio Wicsen's entitlement to compensation, the complaint alleges that as an August
28, 2014 deadline for RTT's $123 million “capital raise” approached — i.e., the deadline for RTI's

required capital contribution to the project ~ RT1 “touted” to potential investors these discussions
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and a non-disclosure agreement with Verizon, in order “to significantly assist” with the capital
raise. (Id,, Y 22, 65-66.) Through its relationship with Veriron, RTI allegedly “de-risked” the
investment—i.e. “remove{d] some of the risk to its prospective investors through strategic
alhance partners, such as potential users of the cable.” (Id,, §22.)

Discussion

The complaint pleads a first cause of action for tortious interference with existing
coniracts {Compl,, § 71-75); a second for tortions interference with business relations (id., ¥
76-81); and a third denominated as a cause of action for tortious interference with economic
advantage. (Id., 9 82-87.)

It is well setiled that on a motion to dismiss pursuant to CPLR 3211 (&) (7}, “the pleading
is o be afforded a liberal construction (seg, CPLR 3028). [The court must] accept the facts as
alleged in the complaint as true, accord plaintitfs the benefit of every possible favorable

inference, and determine only whether the facts as alleged it within any cognizable legal

Jennifer Realty Co., 98 NY2d 144 [20021.) However, “conclusory allegations——claims

consisting of bare legal conclusions with no factual specificity-——are insufficient to survive a

motion to dismiss.” {(Godfrev v Spane, 13 NY3d 358, 373 {20091)

To plead a claim for tortious interference with a contract, a plamntiff must allege “the
existence of a valid contract between the plaintiff and a third party, defendant’s knowledge of

that contract, defendant’s intentional procurement of the third-party’s breach of the contract

without justification, actual breach of the contract, and damages resulting therefrom.” {Lama

Holding Co. v Smith Barney Inc., 88 NY2d 413, 424 [1996]; accord Qddo Asset Mgt v Barclays

Bank PLC, 19 NY3d 584, 594 [2012], rearg denied 19 NY3d 1065) “Specifically, a plamtilf
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must allege that the contract would not have been breached ‘but for® the defendant’s conduet.”

(Burrowes v Combs, 25 AD3d 378, 373 [Ist Dept 2006}, Iv dended 7 NY3d 704; accord Carlvle,

LLC v Quik Park 1633 Garage LLGC, 160 AD3d 476, 477 {1st Dept 20181.)

“A claim for tortious interference with a prospective business relationship (i.e., an
economic advantage) must allege: (1) the defendant’s knowledge of a business relationship
between the plaintiff and a third party; (2} the defendant’s intentional interference with the

relationship; (3) that the defendant acted by the use of wrongful means or with the sole purpose

Fund Cord. v Hendrick, 90 AD3d 541, 542 {1st Dept 2011}, citing NBT Bancorp lnc. v

Fleet/Norsiar Fin., Groun, Inc., 87 NY2d 614 [19961.)

“The degree of protection” available to a plaintiff for tortious interference with a contract
“is defined by the nature of the plaintiffs enforceable legal rights. Thus, where there is an
existing, enforceable contract and a defendant’s deliberate interference résuits in a breach of that
contract, a plaintiff may recover damages for tortious imterference with contractual relations even

if the defendant was engaged in lawful behavior. Where there has been no breach of an existing

coutract, but only interference with prospective contract rights, however, plaintiff must show

more cuipable conduct on the part of the defendant.” (NBT Bavcondne, 87 NY2d at 621

[internal citations omitted]; accord Carvel Corp. v Noonan, 3 NY3d 182, 1858-180 [2004])

Tortious Interference With Existing Confracts

The allegations of the complaint, discussed above, are sufficient to plead that RTI
breached the standstill agreement by commumnicating with Verizon without Wiesen and/or by
failing to formalize the compensation agreement. The complaint, however, fails to sufficiently

allege that Verizon’s conduct was the “but for” cause of the breach of contract or that Verizon
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mtentionally procured RTTs breach. {Sec CDR Créances 8.A. v Bure-Am. Lodging Corp, 40

AD3d 421, 422 [1st Dept 20071 [“The tortious interference cause of action was deficient for
failure to allege the required *but for’ causation and intent to induce a breach in nonconclusory

fashion. . . .”]; see also Carlvle, LLC, 160 AD3d at 477 [dismissing the tortious interference

claim where plaintiff failed to sufficiently allege that the contract would not have been breached

“but for” the defendant’s conduct, the court reasoning that “[ithe relevant allegations were vague

{holding that, in “offering only scant speculation without the support of relevant facts,” plaintiff
failed to allege that but for defendants’ actions, the contract would not have been breached])
The complaint alleges that as early as the day after the January 19, 2014 Honelulu meeting, RT1
and Wiesen's relationship began to sour when RTT cancelled meetings and refused {o include
Wiesen in other events at the Honolulu conference. (Compl,, § 50.) Following the Honolulu
conference, and afier the disagreement in February 2014 between Wiesen and RT] concerning
the terms of the compensation agreement, RTT “cut off all communications with Wiesen™ and
continued to communicate with Verizon without Wiesen or his consent. (Jd,, ¥ 54-35.)

The complaint asseris generally that Verizon knew about the standstill agreement. (E.g.
Compl,, § 58 [Verizon “continued to communicate with RTI, even though Verizon knew RT1
had a standstill agreement with Wiesen that prohibited RTI from commumicating with Verizon
without Wiesen or his consent”}, § 73 [“Verizon had actual knowledge of the Agreements].)
The complaint fails, however, to plead nonconclusory allegations that Verizon knew about the

standstill agreement prior to a March 6, 2014 ematl, in which Wiesen informed Verizon of this

* The fact that Verizon knew that Wiesen was working as a consultant to BT (d,, % 43) is not sufficient o allege
knowledge of a standstil] agreement.
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agreement. {Id, §38.Y This March 6, 2014 email was sent approximately 1 1/2 months after
the Jannary 19, 2014 Honolulu meeting at which RT1 allegedly decided to stop communicating
with Wiesen. (Id., 99 50, 54, 58.) Thus, according to the complaint, while Verizon “ignored
Wiesen's email and . . . continued to communicate with RT thereafter (3d,, § 39), RT1 had
already determined to breach, and had breached, the standstill agreement prior to Verizon's

alleged knowledge of the agreement. (See North Star Contr, Cown v MTA Cagital Constr, Co.,

120 AD3d 1066, 1071 [1st Dept 2014] [“{Blecause defendant’s alleged inducement occurred
after [the] alleged breaches, [defendant] could not have been the “but for’ cause of [the]

purported breaches™}; see alsg Boponi v Friedlander, 197 AD2d 281, 287 [1st Dept 1994 Iy

denied 84 NY2d 803 [“[TThe operative consideration for tortious interference with contractual

relations is the state of a defendant’s knowledge at the time breach of a valid contractual

Cibolo Capttal Parmers LLLLG, 2018 WL 1603869, * 2, 6 [SDNY, 17 Civ 04165 (ER), 2018}

{holding, under New York law, that plaintiff adequately pleaded that defendant induced the
contracting party to breach an engagement letter prohibiting that party from commumicating with
defendant without plaintiff’s consent, where plaintiff alleged that defendant “instructed” the
coniracting party to exclude plaintiff from negotiations, intentionally contacted the contracting
party after having knowledge of the prehibition in the engagement lettor, thereby causing that
party to breach its contract, and created a separate entity “for the sole purpose of circumventing
Plaintiff, . . L)

The complaint will accordingly be dismissed a5 it fails to adeguately allege that Verizon

futentionally procured RTTs breach. The court will nevertheless address altsrpative pleading

3 The fact that Verizon knew that Wiesen was working as a consuldtant to RTI (id,, § 43} is not sufficient to allege
Imowledge of a standstill agreement.
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deficiencies, which also support the dismissal. As fo the compensation agreement, the complaint
fatls 1o set forth any nonconclusory allegations as to when Verizon knew about the agreement,
alleging merely that “Verizon had écta§.a.1 knowledge of the Agreements.” (Compl., §73.) Atthe
oral argument of the motion, Wiesen’s counsel in fact acknowledged that Wiesen does not know
whether RTI told Verizon about the compensation agreement. {Oral Argument Tr. [Tr.], at 27-
28 [“IDid Verizon know all of the compensation terms? We are not sure what RTT and Verizon
talked about. . . . We know that RT1 was told of the standstill agreement. . . . RTT had the
obligation to say we have a compensation agreement with them . . . but we don’t know”}.)
Failure to sufficiently plead Verizon’s knowledge of the compensation agreement is fatal to

Wiesen's claim. (See Mautner Glick Comp. v Edward Lee Cave, Inc., 157 AD2d 394, 394 {ist

Dept 1990] [dismissing tortious interference claim where plaintiffs failed to show that defendants

had knowledge of g co-brokerage agreement]; New York Tile Whelesale Comn. v Thomas Fatato

where plaintiff failed to allege facts sufficient to establish that defendants caused the breach of a
lease agreement or that defendants had knowledge of the lease at the time of the alleged breach])

The complaint also makes apparently inconsistent allegations as to whether a

[*“By the time Wiesen introduced RTT to Verizon, the terms of Wiesen’s success-based
compensation were set and agreed upon”], with id., 59 33-54 {alleging that Wiesen did not
request to “formalize” the compensation agreement until after the meeting 1o Honolulul.)
Assuming for purposes of this motion that the allegations are sufficient to plead an
enforceable compensation agreement, Wiesen fails {o allege in a nonconclusory fashion that the

compensation agreement was breached. According to the complaint, RTT would be entitled 1o
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“compensation for success in facilitating a strategic alliance for RTL ... (Compl., §386.) The
complaint alleges that there were discussions about RTTs use of Verizon’s Hermosa Beach
building and possible “future commercial agreements” (id,, 99 60-61, 66), and Verizon itself
acknowledges that there is “some business between RT1 and Verizon.” (Tr., at 40.}
Significantly, however, the complaint does not allege that a strategic alliance was ever formed.
The complaint merely pleads that Verizon and RTT entered into a nondisclosure agreement and
that “Verizon and RTT continued to talk about, but did not execute, a lease agreement permitiing
RT1to connect the SEA-US eable to Hermosa Beach and power the data center at Verizon's
building in Hermosa Beach.” {Compl., ¥ 60-61, 65} The complaint also does not allege that
Verizon ever entered into an agreement fo purchase capacity on SEA-US or any other agreement
that would rise to the level of a “strategic alliance.” (Reg Compl., § 21-22.3

Unable to allege an agreement between RTT and Verizon, Wiesen argues on this motion
that RTT's and Verizon’s continuing discussions amounted to a strategic alliance, as RT1 was
able to *“de-risk™ the project by touting its “interactions™ with Verizon to potential investors.
(See Def’s. Memo. In Opp., at 8, 17-18.) Specifically, Wiesen argues that “[tihe mere possibility
of RTI developing a partnership with Verizon or using a Verizon building . . . was an integral
part of RTT"s successful effort to reduce the perceived risk for tnvestors in the project, which was
at the heart of RTD’s agreements with Wiesen.” {(Id,, at 8.) Wiesen then asserts that because
“RTI succeeded in Septemnber 2014 at leveraging its relationship with Verizon to meet its
fundraising goals,” RTTs obligation to compensate Wiesen was “fully riggerfed].” (Id., at i1}

The complaint pleads that Wiesen’s work for which he has not received compensation
“resulted in Verizon de-risking the cable project for investors.” (Compl., § 6.} This assertion is

hased only on allegations that RTI “touted” His discussions with Verizon {o others (id., § 66)—
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i.e., informed investors that it was engaged in discussions with Verizon about potential
transactions which, as discussed above, the complaint does not allege were nltimately concluded.
Wiesen points to no allegation in the complaint that Verizon's mere participation in
discussions about a future agreement constingted a “strategic alliance” within the meaning of the
compensation agreement. Wiesen does not attach the emails containing the terms of the
standstill and compensation agreements, or other evidence as to their terms or the de-risking of
the investment. Although he was not required to do so, he could have offered such evidence to

preserve or correct deficiencies in the complaint. (See penerally Rovelle v Orofine Realty Co,

Ine., 40 NY2d 633, 635 [1976]; Eastern Consol. Props.. Inc. v Lucas, 285 AD32d 421,422 [ist

Dept 20811y Moreover, Wicsen cites no authority finding a strategic alliance, involving
significant compensation like that claimed here (see supra, at 2}, based merely on discussions

about potential {ransactions.

Tortious Interference With Business Relations or Economic Advantase

The court holds that the second cause of action for tortious interference with business
relations and the third cause of action for tortious interference with economie advantage must be

dismissed. These claime “are not distinet causes of action.” (Valley Lane Indus. Co. v

Vietoria’s Seeret Divect Brand Met, LLL.C,, 455 Fed Appx 102, 105 [2d Cir 2012]; see 534 B,

1 1th St Housing Dev. Fund Corp., 90 AD3d at 542.) Wiesen’s allegations, among others, that

k]

“Yerizon knowingly and consistently participated directly in breaching the standstill agreement,
and that Verizon “stonewalled” Wiesen, calling his actions “harassment” {P1.’s Memo. In Opp.,
at 20; Compl., 9] 55, 63-64), do not give rise o an inference that Verizon’s alleged interference
was accomplished by “wrongful means” or “for the sole purpose of inflicting intentional harm”

on Wiesen. (See geperallv Carvel Corp, 3 NY3d at 191-192 {internal quotation marks and

16
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In addition, Verizon’s inferactions with Wiesen, including its referral of the disputs with Wiesen
to its legal team (PL’s Memo. In Opp., at 21), are plainly insufficient to support this cause of
action. “{Clonduct constituting tortious interference with business relations is, by definition,
conduct directed not at the plaintiff itself] but at the party with which the plaintiff has or seeks to
have a relationship.” {Carvel Corg, INY3d at 1923

Discovery

Wiesen argues that he “has pleaded claims that warrant discovery” (PL’s Memo. In Opp.,
at 1), and seeks discovery regarding the discussions between RTT and Verizon and “what people
believed.” (Id., at 20; Tr,, at 32-33.) As discussed above {(supra, at 6-7), the allegations of the
complaint contradict the claim that Verizon intentionally procured RT1 s breach. This case is
therefore not one in which Wiesen shows that discovery may lead to relevant evidence. {3¢g
CPLR 3211 [d})

It is accordingly hereby ORDERED that the motion of defendant Verizon
Communications Inc. to dismiss is granted to the extent of dismissing the complaint in its
entirety.

This constitutes the decision and order of the cowrt,
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