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In two residential morigage-backed securities (RMBR) actions brought by plaintiff-
trustee, HSBC Bank USA, National Association (HSBC), against defendant-securitizer, Nomuora
Credit & Capital, Inc, (Womura) (the HSBC Actions), HSBC asserts causes of action for breach
of contract based on Momura’s alleged breaches of representations and warrantios regarding the
mortgage loans and on Nomura’s alleged failure to notify HSBC of its discovery of such
breaches. Nomura moves for leave to amend its answers in the two actions to assert a statute of
limitations defense based on CPLR 202, the borrowing statute. Nomura contends that because
HSBC is a national banking association, its residence for prurposes of the borrowing statule is
Delaware, the state in which it had its main office at the time of closing, and that HSBC’s claims
are therefore time-barred under Delaware’s four vear statute of limitations.! HSBC counters that
it is a resident of the State of New York for purposes of the borrowing statute, becanse Mew
York is #ts principal place of business, and that its claims are timely vnder New York’s six year
statute of Hmitations. HSBC also contends that the standards for leave to amend have not been
satisfied and that it would be prejudiced by the amendment.

In a separate breach of contract action brought by plaintiffvtrustes, Deutsche Bank
National Trust Company (BBNT), against defendant-securitizer, Morgan Stanley Mortgage

capital Holdings LLC (Morgan Stanley) (the DBNT Action), DBNT alleges causes of action
based on Morgan Stanley’s alleged breaches of represenigtions and warranties and on s alleged
fatlure to notify DBNT of its discovery of such breaches. Morgan Stanley moves for leave to

amend s answer o assert a statute of Hmitations defense to these causes of action based on

' In this decision, the terms “national banking assceiation” and “national bank™ will be used interchangeably.

i
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CPLR 202. According to Morgan Stanley, the causes of action are time-barred under the

[1st Dept 20171 [DBNT/Barclavs], Iv granted  NY3d__, 2018 WE 4440302 [Sept 18, 2018]).

There, the Court applied the borrowing statute to RBNT, a conceded resident of California where
it has its principal place of business. The Court held that the causes of action for breaches of
representations and warranties brought by DBNT as trustee against defendant-securitizers were
time-barred under the California stannte of Hmitations, Morgan Stanley argues that the gnalysis
of the Appellate Division is equally applicable to bar DBNT s assertion of such claims here.
DBNT secks to distinguish the trust at issus in this action from the trusts considered in

DBNT/Barclavs. Like HSBC, it argues that the standards for leave to amend have not been

satisfied and that it would sustain prejudice if leave 1o amend were granted.
The defendants in the HSBC and DBNT Actions seck stays of expert discovery pending

final resolution of the appeal of DRNT/Barclays by the Court of Appeals. Defendants in other

RMBS breach of contract actions brought by HSBC and DBNT, respectively, also seek stays of
such discovery in those actions.”

BISCUSSION

CPLR 3211 {¢) provides that a “Jefense based u pot a ground set forth in paragraphs one,

three, four, five [which includes the stgtute of Hmitations] and six of subdivision (a) is waived

unless raised either by such motion [i.e., a motion to dismiss] or in the responsive pleading.” It

? These actions are consolidated solely for purposes of decision of these motions and of the apphications for stays.
i)

i~
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is well settied, however, that the decision whether to permit amendment of pleadings s

committed (o the discretion of the cowrt. {Edenwald Contr. Co. Ing v . Citv of Mew York, o
NY2d 957, 959 {1943].) A cowt retains discretion to grant leave to amend as to defenses walved

under CPLR 3211 e}, (A, Peune Constr, Corp. v City of New York, 95 AD2d 653, 656 {1st

Dept 1983); Onewest, F.8.B. v Goddard, 131 AD3d 1028, 1029 [2d4 Dept 2015}

In general, leave to amend a pleading should be freely granted absent prejudice or

surprise resuliing from the delay. (CPLR 3025 [b]; Thomas Crimmins Contr. Co. Ine v Citvof

must be lateness coupled with significant prejudice to the other side.” (Hdenwald Conir, Co,

Ing,, 60 NY2d at 959 [internal gquotation marks and citation omitted].)

The party opposing the amendrent has the burden of demonstrating prejudice.

60 AD2d 564, 564 [1st Dept 19771} “A proper showing of prejudice must be “traceable not
simply to the new matter sought to be added, but also to the fact that it is only now being added.
There must be some special right lost in the interim, some change of position or some signiﬁcant-
trouble or expense that could have been avoided had the original pleading contained what the

amended one wanis to add.”” (Willlams v Tomypkins, 132 AD3d 532, 533 {1st Dept 2015},

guoting AJ. Pesno Constr. Corn, 95 AD2d at 656.) Prejudice also ocours when a party “is

hindered in the preparation of its case or has been prevented from taking some measure in

support of its position.” {Anoun v Citv of New York, 85 AD3d 694, 694 [1st Dept 2011}

foranting leave to amend answer]; Norwood v City of New York, 203 AD2d 147, 149 [ist Dept

3
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504 {Ist Dept 20117 [granting leave o amend complaint], quoting Loomis v Civetta Coring

Constr, Cory, 54 NY2d 18, 23 [1981]; Spitzer v Schussel, 48 ATN3d 233, 233 [1st Dept 2008}

fsamel.)

It is further settled that the amendment should be denied if the amendment “plainly lacks

mwerit.” {(Thomas Crimunins Contr, Co. Inc, 74 NY24d at 170; Hemick v Second Cuthouse, Lid,,
64 NY2d 692, 693 [1984].) As the Appellate Division of this Department has repeatedly held,
on a motion for leave to amend a pleading, the movant “need not establish the merit of its
proposed new allegations, but [must] simply show that the proffered amendment is not palpably

insufficient or clearly devoid of merit.” (MBIA Ins. Corp. v Grevstone & Co. JIne., 74 AD3d

499, 5300 [1st Dept 20107 [internal citation omitied]; scoord e, Miller v Cohen, 93 AD3d 424,

Applying these standards, the court holds, for the reasons discussed forther below, that
leave to amend should be granted in both the HSBC and the BBNT Actions.

HEBC Actions

As a threshold matter, the court rejects HSBC s contentions that Nomura infentionally
waived the statute of limitations defense and that leave {0 amend must be denied because
Noymurs lacks a sufficient excuse for fatlure 1o assert the defense in iis answer. (HSBC Memo,

In Opp., at 8, 10.) By way of explanation for its delay in asserting the defense, Nomura claims

that the First Depariment’s recent decision in DENT/Barclays effected a change in, or

constituted g development of, the law as to the standards for application of the borrowing statute
to an RMBS trustee. (Nomura Meme. In Supp., at 15-16.)

Under the borrowing statute, CPLR 202, where a nonresident brings “[aln action based

4
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upon a cause of action accruing without the state,” the action “cannot be commenced after the
expiration of the time limited by the laws of either the state or the place without the state where

the cause of action acerued. . . .7 In DBNT/Barclays it was undisputed that DBNT was nota

resident of New York. In determining where DBNT s breach of contract cause of action

accrued, the Court applied the test set forth by the Court of Appeals in Global Financial Conn v

Triare Corp. (93 WY2d 525 [1999]). Under this test, a nonresident’s cause of action accrues at
the time and place of the injury, and “[wihen an alleged injury is purely economie, the place of
injury usually is where the [nonresident] plaintiff resides and sustains the economic impact of the
loss.” (Id,, at 529.) The Appellate Division accepted California, DBNT’s undisputed principal

place of business, as DBNT s residence and the place where the injury was felt.

(DBNT/Barclays, 1536 AD3d at 401-402.) In the alternative, the Appellate Division determined

the place where the injury was felt, and the cause of action therefore accrued, under & “multi-

factor test” articulated in Maiden v Bighl (382 F Supp 1209 [SD NY 1984]), a federal case that

Appellate Division concluded that “we need not decide whether the plaintiff-residence rule or the
multi-factor test applies in this context because, even under the multi-factor test, we find that the
injury/economic impact was felt in California and the claims are thus deemed to have accrued
there” (Id.}

DBRNT/Barclavs applied existing tests in determining where a nonresident RMEBS

irastes’s cause of action accrues, Although it did not articulate a new test, or create a new statute

of limitations defense for RMBS trustees, it was the first New York appeilate decision to apply

the horrowing statuie to an RMBS trustee. DBNT/Barclavs raises issues of importance to the

]
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RMBS litigation which will now be the subject of consideration by the Court of Appeals.

As HSBC correctly points out, howsver, prior to the Appellate Division decision,
Nomuwa filed answers asserting a statute of limitations defense in five other RMBS breach of
contract cases brought by HSBC as trustee. (HSBC Memo. In Opp., at 1.} The timeliness of
trustees’” claims under the borrowing statute was challenged in the coordinated Part 60 RMBS

litigation several years prior to the Appeliate Division decision in DBNT/Barclays. The

berrowing statute was in fact raised in a motion to dismiss, initially brought in January 2014 and
then re-filed in January 2015 (Index No 632001/2013, NYSCEF Doc Nos 9, 73}, in one of the

cases that was ultimately determined by DBNT/Barclavs. The answers in the five HSBC cases

asserted a defense under “the applicable siatute of limitations” and were all served after the filing
of the 2014 motion to dismiss which raised the borrowing statute.” The potential availability of a
statute of limitations defense under the borrowing statuie was thus known o the parties, although

the application of the borrowing statute to RMBS trustess was not the subject of appellate

* The answers asserting the statute of Hmitations in the actions brought by HSBC were filed as of the following

In three of the fve sbove actions, Nomura asserted the defense in the answers notwithstanding the fact that
motions to dismiss based on the New York statute of Hmitations had been denied, raising the inference that another

ce Lo, 2007-1 v Nomura Credit & Capital Ing., Tr. of
Decision on the Record on Feb, 24, 2013, so-ordered on Mar. 23, 2015, Index No 632842/2014, NYSCEF Doe No
70 [Sup Ct, NY Countv])
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authority prior to DANT/Barclavs. Under these circumstanees, the court holds that Nomura’s

excuse for its failure to assert the defense prior to this motion is less than compelling.
The court further holds, however, that the absence of a compelling excuse for the delay
here is not determinative of whether leave to amend should be granted.  As discussed above,

under long-standing authority, the general rule is that there “must be lateness coupled with

Contr. o Jng, 60 NY2d at 959 [internal guotation marks and citation omitted] [reversing the

denial of leave to amend to assert a waiver defense post-note of issue, without discussion of the
excuse for the delay, the Court reasoning that the party opposing the amendment did not show

significant prejudice]; see also Cherebin v Exgress Ambulance Serv, Inc., 43 AD3d 364, 365

{15t Dept 2007] [reversing the denial of leave to the plaintiff to amend the complaing,
notwithstanding that the “plaintiffs excuse for the delay could have been more compelling,”
where the trial court failed to address “the critical issue of defendant’s failure to demonstrate

meaningful prejudice by the delay™])

NY2d 934 [1978], revg 55 AD2d 1034 [4th Dept 1877}, the Court of Appeals reversed the
Appellate Division’s affirmance of the denial of a motion for leave to amend an answer to assert

a statute of limitations defense, where the Appellate Division bad relied on the defendant’s

+ By Order of the Administrative Judge, dated May 23, 2013, this court was designated to hear “all avtions hereafter
brought in this {Clowrt alleging misrepresentation or other wrong b connection with or arising out of the creation wr
fmown as put-back actions) have been coordinated under a common master index mumber, pursuant to a Case
Management Order {CMO). (Index No 77700072013, NYCEF Doc Nos | [Master Filing Order, Ang. 28, 2013}, 17
{CMO #1, Dec. 7, 20151} Coordination has involved the appoiniment of laison counsel to facilitate communication
between the court and the parties, with the goal, among others, of avoiding duplication of motion practice involving
issues common to nuiltiple actions. (Seg CMO#1, 99 1L TV ) ;

7
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failure to offer any explanation for its delay. Without discussion of excuse, the Court of Appeals
reasoned that, under CPLR 3025 (b}, “{fleave to amend the pleadings shall be freely given absent
preindice or surprise resulting directly from the delay. Since the respondents cannot claim here

such prejudice or surprise, the court below abused its discretion as a matter of law in denying

quoiation marks and citations omiited].)

Substantial authority in this Department has held that leave to amend to assert a statute of
limitations defense is not proper where the defendant lacks a reasonable excuse for the delay,
particularly where the delay is lengthy and the case has been certified as trial ready. As the
Appeliate [Mvision has explained, “where the amendment is sought after a long delay, and a
statement of readiness has been filed, judicial discretion in allowing the amendment should be

discreet, circumspect, prudent and cautious.” (Cseh v New York Citv Tr. Anth,, 240 AD2d 270,

272 [1st Dept 1997] finternal guotation marks and citation omitted] [reversing the grant of leave
to amend to add a statute of limitations defense after a t0-vear delay, the Court finding
“significant prejudice” to the plaintiff, but also stating that, in permitting the defendant 10 amend
the answer afler this time “without offering any excuse for the delay, we believe the court

improvidently exercise[d] its discretion”}; Borges v Placeres, 123 AD3d 611, 611 [1st Dept

2014] [affirming the denial of a motion for leave 1o amend to add a statnte of limitations defense,
made on the eve of trial § years afier the answer was served, “for lack of any excuse for the

delay”™}; Cameron v 1199 Hous, Corp, 208 AD2d 454, 454-455 [1st Dept 1994] [affirming the

denial of the defendant’s motion for leave to amend to assert the statute of Hmitations where the

motion was made 6 years after the defendants served their answer and after the case was placed

g
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on the calendar, the Court finding that prejudice to the plaintiff, “coupled with {defendants’}
failure to offer any excuse for the delay in asserting the defense, provided ample reason for
denying the motion”].)

Substantial other authority in this Department has, however, held, withou! consideration
of whether the defendant had a valid excuse for a lengthy delay in secking leave to assert a
statute of Hmttations defense, that leave was proper where the plaintiff did not show prejudice or

surprise resubling from the delay. {See Arellano v HSBC Baonk USA, 67 AD3d 554, 554 [1st

Drept 20097 [3-year delay]; Lettieri v Allen, 59 AD3d 202, 202 {1st Dept 2009} Imotion made on

20081 [19-month delay]; Seda v New York Cite Hougs, Auth,, IR1 ADRd 468, 470 {1st Dept

19921, Iv dended 80 WY2d 759 {19921 [3.year delav]; Barbour v Hosvital for Special Sursery,

169 AD2d 385, 386 {Ist Dept 19917 [V-vear delay].)’

Here, Nomura’s answers in the two cases were filed on August 27, 2014, Neither answer
pleaded a statute of Hmitations defense. The motion for leave to amend was filed nearly four
vears later on April 13, 2018, Expert discovery is, however, ongoing, and the note of issue has

not been filed. Nomura's delay in moving for leave to amend, although unguestionably lengthy,

> At least in the context of motions for leave to amend complaints, there is also authority that a reasonable excuse
must be offered for lengthy delay in moving for leave 1o amend. (Qil Heat Inst of Lona s Jos Trust v RMTS

G-month delay moving to amend the complaint, and comparing cases involving 2 1/2 and 6-year delays in which
the lack of an excuse was cited as a basis for denial of the motion}; Van Damme v Gelber, 111 ADSd 408, 409-410
{1at Dept 2013], Iy denied 23 NY3d 504 [2014])
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is not comparable to the delays in the cases, discussed above, in which the defendants sought
leave post-note of issue, and in which the Courts cited the lack of a reasonable excuse for the
delay as a basis for, or at least as a factor supporting, denial of leave. Based on the particular
circumstances of Nomura’s motion and the numerous cases in which leave to amend has been
granted without consideration of the sufficiency of the defendant’s excuse for the delay in
seeking leave, this court is not persuaded that Nomura’s motion should be dened based on the
lack or weakness of ite excuse for its delay in asserting the statute of limitations defense. The
court accordingly turns to the critical issue of whether HSBC has shown prejudice or surprise as
a result of Nomura’s delayed assertion of the defense.

In opposing Nomura’s motion for leave to amend, HSBC agsserts that “[ijn reliance on
MNomura's decision not to raise a statute of lmitations defense,” it has engaged in extensive pro-
trial motion practice and extensive fact discovery, filed six expert reports, and incurred millions
of dolars in attorney’s fees and other expenses. (HSBC Memo. In Opp., at 13}

In a number of cases, Courts have found that plaintiffs have sustained prejudice as a
result of the delaved assertion of a statute of Imitations {or other dispositive) defense where,
prior 1o the assertion of the defense, the parties have conducted significant discovery or other
the defendant hospital’s 10-year delay in asserting the statute of limitations defense caused
prejudice because the scope of discovery to establish the hospital’s Hability had been
“significanily broadened” beyond the discovery needed fo establish the Hability of the co-
defendant doctors whe had asserted the defense]; Cameren, 208 AD2d at 454-435 [holding that

the plaintiff was prejudiced by a post-note of issue motion to assert a statute of lmitations

14
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defense, as the plaintiff “had engaged in motion practice and disclosure . . . , and otherwige spent

considerable time and expense preparing for trial”}; see also Arias-Pauline v Academy Bus

......................

that the plaintiff was not prejudiced by the delay where there had been “a dearth of discovery” in
the 3 years preceding the motion for leave to amend]; Patrick M. Connors, Practice
Commentaries, McKinney’s Cons Laws of N¥, Book 78, CPLR (3025:7. ¢

The mere conduct of discovery or other pre-trial proceedings is not, however, dispositive.
In numerous other cases, even afler a lengthy delay during which the cases have been prepared
for trial on the mertts, Courts have granted leave to assert statute of Hmitations {or other
dispositive} defenses, where the plaintifis have not shown that they have been prejudiced or

surprised as a result of the defendants’ delay. (See e.2. Barbour, 169 AD2d at 386 [holding that

the plaintiffs could “hardly claim” that they were surprised by the defendant doctor’s assertion of

a statute of Hmitations defense 7 vears after the commencersent of the action, where the co-

leave to assert a statute of Umitations defense on the eve of trial, where the plaintiff conld not

“In the context of mations for leave to amend complaints, however, there are authorities bolding that the expense of
litigating the claims that were asserted prior to the amendment doss not constitute prejudics that would bar the
amendment. {See e.g. Hickey, 156 AD3d at 436 [holding that time and expense in briefing and preparing to argie 2
motion to dismiss the original complaint was “not the kind of prejudice required to defeat an amendment”];
defendants’ expenditure of $200,000 in Jegal fees prior to the amendment did not constitute prejudice]; Jacobson v
Croman, 107 AD3d 844, 645 [fst Dept 20137 [rejecting the argument of the opponents of the amendraent that they
were prefudiced because they had tailored their extensive preparations to the claims that had originally been
assertedi.)

I
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“reasonably claim” that he was prejudiced or surprised by the request for legve to amend];

the defendants answered]; see generally Norweed, 203 AD2d at 149 [reversing the denial of g

motion for leave to amend at trial to assert a defense of gualified privilege, the Court reasoning
that the plaintiff “cannot claim surprise since the facts and circumstances with respect to the
gualified privilege were fully explored during discovery”}].)

Here, similarly, HSBC cannot persuasively claim that it conducted discovery in reliance
on Nomura's waiver of the statute of limitations defense or that it was unaware of the possible
asseriion of the defense. As noted above, the statute of limitations was pleaded by Nomwra in
five other cases brought against it by HSBC as trustee, in answers filed in 2014 and 2013, (Sec
supra, 0 2.) Innone of these cases has the viability of the defense been the subject of motion
practice.” Yet, by the time the motion in the instant actions was brought, HSBC had proceeded
to conduct extensive fact discovery in each of the five actions and had served, or was about o
serve, expert reunderwriting reports. (See Exhibit C to Put-back Liaison Counsels” Joint Letter,
dated May 11, 2018, Index No 777000/2015, NYSCEF Doc No 516.) Here, HSBC has also
expended substantial time and money on discovery in order to prepare the two cases for hearing
on the merits, HSBC's claim that it performed this discovery in reliance on Nomura's fatiure o

assert the statute of limitations lacks plausibility under these circumstances In which it performed

? HSBC asserts that if the statute of limitations defense based on the borrewing statute bad been raised in the cases at
issue in the initial motion to dismiss, the viability of the defense could have been determined i Octaber 2013, when
the Appeliate Dvision issued a decision on the appeal from the decision ou that motion, and “before the parties
spent any meaningful time in discovery.” {(HSBC Meme. In Opp., at 12.) This assertion is not only highly
speculative, but also ignores the terms of CPLR 3211 {¢), under which a defondant may timely raise a statute of

discussed above, in five other cases broaght by HSBC.

iZ
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substantially similar discovery in the other five cases notwithstanding the assertion of the statute
of limitations defenses there. Put another way, HSBC does not argue that, after these defenses
were asserted in the other five cases, it curtailed preparation of the cases for trial on the meriis or
conducted discovery that was any narrower than that conducted here. Nor does HSBC point to
any discovery that it requires as a result of the delayed assertion of the statute of limitations
defense.

The court turns to the merits of the proposed amendment. As a federally-chartered
national banking association, HSBC is required to designate in ifs articles of association the

location of its main office. { Wachovia Bank v Schmidt, 546 US 303, 307 n 1 [2006] [citing 12

USC § 22 and other federal banking laws and regulations].) The main office of a national bank
is “the place where its operations of discount and deposit are 1o be carried on” (Id, [internal
quotation marks omitted].) “The Siate in which the main office is located gualifies as the bank’s
the securitization was located in Delaware, and the main office was subsequently relocated to
Yirginia. {Seg Articles of Association, Kahn AL, Exs. K, F)

The parties do not dispute that CPLR 202, the borrowing statute, does not apply o New
York residents. Rather, they dispute whether HSBC is a New York resident. Nomura contends

that a national bank’s scle state of residence for purposes of the borrowing statute is the state of

In Opp., at 2.}

tans
53
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In support of its contention that HSBC s designation of its main office is conclusive of 1ts

residenice for purposes of the borrowing statute, Nomuors relies on federal authority determining

the location of national banks for purpoeses of diversity jurisdiction. In Wachovia Bank v
jurisdiction statute applicable to national banks, which provides that national banks “shall . . . be
deemed citizens of the States in which they are respectively located.” Rejecting the Circuit
Court’s holding that, for diversity purposes, “located” could refer 1o any state in which a national
bank had a branch, the Supreme Coust reasoned that the meaning of the word “located” “depends
on the context in and purpose for which it is used.” {546 US at 318} The Court noted that under
varicus provisions of the National Bank Act, a national bank may be considered to be “located”
either at 1is main office or at its branch offices, depending upon the purpose of the provision.

{1d., at 313} In the context of venue, the Court reasoned that the word “located” “may refer to
multiple places,” because vernue “is primarily a matter of choosing a convenient forum.” (Id., al
316, 318.) In the differing context of diversity jurisdiction, the Court reasoned that locating the
place of citizenship of a national bank in any state in which it had a branch, rather than in the
state of its main office, would impermissibly curtat] the access of national banks to the federal
forum, compared to the access afforded state banks and other state incorporated entities. (id., at
307

In OneWest Bank, N.A. v Melina {827 F3d 214 [2d Cir 2018]), the Second Circuit joined

other Cireuit Courts in holding, for purposes of federal diversity juriadiction, that a national bank

is a citizen only of the state in which its main office is located, and not also of the state of ifs

principal place of business. (Id, at 216, 217.) The Cowt’s holding was based on a comparison of

14
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the differing terms of the federal diversity jurisdiction statutes applicable to national banks and
corporations, respectively, and the fact that only the latter, 28 USC § 1332, provides that a
corporation shall be deemned a citizen of is state of incorporation and of the state where it has iis
principal place of business. (Id. at 218.) This case thus recognized that a national bank may
distinction. {See 546 US at 317, n 8.) According to QueWest, however, Wachovia “left open the
guestion of whether a national bank is also a citizen of the state of its principal place of business”
for purposes of diversity jurisdiction. (827 F3d at 218)

Contrary to Nonwra’s contention, Wachovia and (neWest do not support its claim that

because a national bank is a “creature[] of federal statutory law,” and a citizen only of the state
of its designated main office, it is also a resident only of the state of its main office for purposes
of the borrowing statute. (See Nomura Reply, at 11-12.) As the above review of these
authorities shows, the detertuination of citizenship involved policy concerns and interpretation of
statutory terms specific to diversity jurisdiction. On this motion, Nomura fails to claim-—let
alone, show-—that the different policy considerations underlying the borrowing statute would be
served by equating the residence of a national bank only with the location of its main office and,
more particularly, by treating a national bank with a principal place of business in New York asa
nonresident of New York.*

As explained by the Court of Appeals, “[tlhe primary purpose of CPLR 202 and its

¥ Npmura also contends that because the state in which HSRO's main office is located is also its “homs State,” this

analysis of the purposes for which & national bank’s home State is relevant vader the banking laws. It accordingly

atso does not make any showing that such purposes are relevant to the purpose underiving the borrowing statute.
i5
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predecessors is to prevent forum shopping by a nonvesident secking o take advantage of a more

favorable Statute of Limitations in New York or, as the Court also stated, to “discouragfe] forum

shopping by plaintiffs who have no significant contacts with New York. . .7 (Antone v General

NY2d at 528; Norex Petrolewn Lid, v Blavatnik, 23 NY3d 663, 676 [2014] [also explaining that

“the legislature enacted section 202 primarily to prevent forum shopping; 1.e., 1o make sure that
nonresidents do not select a New York forum and burden New York’s state and federal cousts
when, and perhaps precisely because, their lawsults are time-barred by the applicable laws of the
foreign states where the causes of action accrued™])

Nomura does not argue, and this court does not find, that this prohibition against forum
shopping by a nonresident is furthered by precluding a business entity with a principal place of
business in New York from initiating suit in New York. As held with respect to other business
entities, a plaintff with a “significant connection with the state does not ‘come into” New York
{o take advantage of its laws, the person is already there. . .. Establishment of a principal place
of business in New York is a snfficiently *significant connsction” to New York to qualify as a

resident for purposes of CP.LR. § 2027 (Matter of Conntrvwide Fin, Corp. Mortuace-Backed

Secs, Litivation, 834 F Supp 2d 949, 968 [CD Cal 2012} [Plaelzer, 1] [Countrywide] [holding

CPLR 202 inapplicable to AIG and related corporate entities, which had thelr principal place of
business in New York but were incorporated outside the state}.)
Nomura does not cite, and this cowrt has not located, any authority which analyzes

whether a national bank’s residence for purposes of the borrowing statute s s main office or

16
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{United States Court of Appeals, in applying CPLR 202, has recently observed that “Courts
within the Second Circuit have consistently held that a business entity’s residence is determined

by its principal place of business.” (Lav N’ Care. Lid. v Goldbery Coben, LLE, 703 Fed Appx

1312, Sept. 6, 1996] [Nianton, J.])!

As HSBC correctly points out (HSBC Memo. In Opp., at 20-21), Nomura ciles no
authority that the residence of a national bank should be treated differently than that of other
business entities by a court in applving the borrowing statute. To the extent that Nomura argues
that Courts have rejected the principal place of business as the place of other business entities’

residence for purposes of the borrowing statute, the authority on which Nomra relies does not

Carn. v Contingum Health Partners. Inc, 74 AD3d 416, 417 {1st Dept 2010}, Iv denied 15 NY3d

716, affy 2009 WL 1116113 [Sup Ct, NY County 2009] [rejecting the plaintiff corporation’s
claim that it was a resident of New York “by virtue of its authorization to do business and

asserted extensive presence here” where, as indicated in the trial court decision, the plaintift was

U s Countrywide, the Court held that a corporation is & New York resident under CPLR 202 if the corporation “is
cither incorporated in New York or maintains its principal place of business there” (834 ¥ Supp 2d &t 958}

Tn conirast, the federal courts in the Second Circuit appear to hold that only the principal place of business is
relevant 1o the determination of where the business entity resides. (Luy N Care Ltd, 703 Fed Appx at 28 n 1
[stating, i the case of 2 nonresident plaintiff, that “[ilt would seem that an economic harm has greater effect on a
for-profit enterprise’s activities at its principal place of business rather than ai s place of incorporation”]; Bobb
Evans & Assocs, LLC, 2012 WL 488257, * 3 [in 2 case involving 2 partnership, bolding that “the sole residency of a
business entity for the purpose of the New York borrowing statute is its principal place of business”].}

i§
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incorporated in and had its principal place of business in other states]'%; Gordon v Creduo, 102

AD3d 584, 585 {1st Dept 2013] holding, without discussing where the plaintiff had its principal
place of business, that “given the minimal business activities of the {plaintiff] corporation,” its
cause of action accrued for purposes of the borrowing statute in its out-of-state place of
ineorporation]. )

In holding that 2 national bank is a New York resident if its principal place of business s
here, this court rejects Nomura’s contention that the Appeliate Division decision in

DBNT/Barclays is dispositive of whether HSBC s claims are time-barred. (See Nomura’s

Memo. In Supp., at 3.3 There, the pariies did not dispute that the plaintiff-trustee, DBNT, a
national bank, was a California resident, with its principal place of business and main office in
California. As stated by the Appellate Division, each of the defendant-securitizers (Barclays and
HSBC) “moved to dismiss the action against it, arguing, in pertinent past, that, because plaintiff’s
principal place of business is in California, plainti{f’s contractual claim is barred by California’s
four-vear statute of lmitations. .. . (156 AD3d at 401-402)) The Court was not presented with
the issue of whether a national bank’s residence for purposes of the borrowing statute should be
considered its main office as opposed to its principal place of business. Rather, the issue before
the Court was whether “the plaintiff-residence rule or the multi-factor test” should be applied in
determining the place of accrual of a nonresident RMBS trustee’s cause of action under the
borrowing statute. {(Id, at 402.) In determining this issue, the court accepted the principal place

of business as the place of the trustee’s residence. Here, in contrast, there is no agreement a5 10

12 This reading of Yerizon was endorsed by the Appellate Division in a subsequent decision. {Oxbow Caletning
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the place of HSBC s residence.

On this record, however, HSBC fails to demonstrate that its principal place of business is
ins fact New York, In support of its claim that New York is its principal place of business, HSBC
relies on the following pleadings and evidence: The complaints in both actions allege that HSBC
is a national banking association with its registered main office in Virginia and s “principal
executive office” in New York, New York., {(Nomura Asset Acceptance Corp, [NAACY, Series
2006-AF2 Am. Compl., ¥ 22; Nomura Home Equity Loan, Inc. [NHELY], Series 2007-2 Compl,,
§22.) The Annual Reports for 2006 and 2007 filed with the Securities and Exchange
Conunission by HSBC USA Inc., HSB( s parent, state that HEBC’s “main office is in Delaware
and its domestic operations are primarily located in New York State.” These Reports aleo state
that HSBC s “principal executive offices” are located in Buffalo, New York. {(Amnual Reports,
AfY, of Brendan DeMay [HSBC’s counsel], Exs. A at 3,17, B at 5, 18} The Pooling and
Servicing Agreements for the securitizations at issue state that the “principal corporate frust
office” of the trustee is located at 452 Fifth Avenue, New York, Noew York, (NAAC 2006-AF2

and NHELI 2007-2 PSAs, Definition of “Corporate Trust Office,” DeMay A, Exs. C, D

¥ HSBC also argues that the depositor for sach securitization was a New York resident, that the trustee is the
assignee of the depositor, and that courts Jook to the residence of the assignor in applying CPLR 202, {See Nomurs
Memo. In Opp., at 23.) As set forth in the Prospectus Supplements for the seouritizations, each depositor is an
affiliate of defendart Nomura, the sponsor of the securitization, and each depositor Is a special purpose corporation
incorporated in Delaware, with a “prinelpal exccutive offive” in New York, New York. The “limited purposes”™ of
the depositor include the acquisition of mortgage loans and other assets, and the issuance of securities and notes
secured by or representing ownership interests in mortgage loans, “[Tihe depositor does not have, nor is U expected
in the futwre to have, any significant assets.” {Prospectus Supplements, DeMay ALY, Bxs. G at 158-13%, Hat 144-
i45.)

On this motion, the parties do not discuss whether the status of the depositors, as special purpose vehicles {or
mere consduits), affects the determination of the place where the injury is felt and the cause of action accrues for
purposes of the borrowing siatute. MNor do they discuss, except in the most cursory fashion, the terms of the Pooling
and Servicing agreernents by which the depositors’ rights to the trust corpus were transfrred 1o the tustee, and the
extent to which HSRC seeks in these actions to enfurce breaches of representations and warranties that were mads to
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In opposition, Nomura points to numerous complaints, answers, and notices of removal
filed by HSBC in other actions, in which HSBC siates that its principa] place of business is
gither in Delaware or, after HSBC relocated its main office, in Virginia. {See Nomwra Memo. In
Supp., at 7, Aff. of Daniel Kahn [Nomura's counsel], Exs. J-M, 0-8.) Nomuzra also cites a page
from HSB(C’s website, stating that its principal place of business is in Virginia. (“HSBC Cross-
Border Disclosure,” Kabn Aff, Ex. Nat 5.}

A dispute of fact thus exists as to whether, or to what extent, a national bank’s principal
executive office is equivalent to its principal place of business and as to where HS3BC's principal
place of business is located. This dispute is not appropriately resolved on a motion to amend. I
the court does not ultimately find that HSBC has its principal place of business in New York and
thus finds that HSBC is not a New York resident, the court will be required by CPLR 202 to
determine where HSBC s cause of action acerued. This determination will be made under the
plaintiff-residence rule, the multi-factor test, or some other standard tailored to the unique

characteristics of RMBS trusts. It is expected that the Court of Appeals” determination of

HSBCs residence in dispuie, the court cannot find that Nomura’s requested amendment 15
patently without merit,

The court accordingly concludes that Nomura has met the standards for leave to amend
its answers to add a statute of limitations defense.

DBENT Action

the depositors. On this motion, the court accordingly declines to reach the issue of whether the residence of the

depositors governs for purposes of CPLR 202
21
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Morgan Stanley’s answer, which did not contain a statute of Hmitations defense, was
filed on January 22, 2016, (NYSCEF Doc No 81.) By letter dated January 24, 2018, filed

shortly after the DBNT/Barclayvs decision, Morgan Stanley first sought leave to amend 1o add a

statuie of Hmitations defense under the borrowing statute. (Joint Letter, Index No 777000/2015,
MNYSCEF Doc No 403)
This action is brought by the saree California trustee that brought the actions at issue In

DENT/Barclavs. Here, as in those actions, DBNT does not dispute that it is a national bank with

its principal place of business in California, and does not ¢laim that it iz a resident of any other
state. {DBNT Memo. In Opp., at 12.) Rather, DBNT claims that its residence is not
“dispositive” under the borrowing statute for purposes of determining the place where its cause
of action accrued, and that the trust at issue here is “far less connected o California than the

trusts considered in [DBNT/Barclays]” (Id. at 12.) DBNT thus in cffect argues that, under the

multi-factor test that was also considered in DERNT/Barclays, s cause of action would not
accrue in California.
The sole difference in the factors that DBENT poinis to, in briefing this motion, is the

percentage of loans that encumber California properties. {Id} The court notes that this

Morgan Stanley argues, and DBNT does not dispute, the other factors considered by the Court in

DENT/Barclays—e.g., the principal administration of the trust in California; the obligation of

the trust to pay taxes, if any, in Califormnia; the origination of all of the morigages by a California-
based lender; and mainienance of the notes in California—apply equally to DBNT here. (See

Morgan Stanley Memo. In Supp., at 4-5; DBNT Memeo. In Opp., at 12-13; Oral Argument

22
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Transcript at 25-26.) On the reasoning of DBNT/Barclays, these factors point to California as
the place of accrual of its causes of action. Morgan Stanley thus makes a strong showing, under

DBNT/Barclays, of the merit of the proposed amendment to assert a statute of limitations

defense under the borrowing statute.’* The critical issue, to which the court tums, is accordingly
whether the standards for leave to amend are otherwise satisfied.

DBNT argues that Morgan Stanley waived the statute of limitations defense by virtue of
ite faiture to assert the defense in its original answer, and that “[wlatver is waiver, and leave to
amend cannot cure it (DBNT Memo. In Opp., at 8.3 For the reasons stated, and on the
authority cited, in the above determination of the HSBC Actions, this contention is without
merit.

DBNT also argues that leave to amend should be denied because Morgan Stanley lacks
an excuse for its delay in asserting the defense. (DBNT Memeo. In Opp., at 2.} Morgan Stanley
argues in its briefing of the motion that, under governing law, an excuse need not be shown in
the absence of prejudice. (Morgan Stanley Reply, at 7.3 At oral argument it also argued that it

scught leave promptly after the Appellate Division decided DBNT/Barclays which, it asserts,

reprosentod & “development in the case law.” (Tr. at 14} Here, as in the HSBC Actions, the

parties were aware of a potential defense under the borrowing statute and Morgan Stankey could

“ In so holding, the court rejects DBNT’s claim that the amendment lacks merit because this action, unkike the
actions decided by DBNT/Barclays, pleads a failure 1o notify claim that is timely in whole or in part. {See DBNT
Memo. In Opp., at 13-14.3 The fact that the action may not be subject to dismiseal in its entirety based on the statute
of imitations defense does not render the amendment plainly lacking in merit or, as argued by DBNT, “futile.”

The court alse declines on this motion i consider DRNT s argument that the depositor for the securitization has
ita principal place of business in New York, and that the residence of the depesitor, as DBNT s assignor, contrals for
purposes of the borrowing statute. By letter dated May 16, 2018, DBNT purported 10 join in the argument of HSBC
to this effect, although DENT did not assert this argument in its brief. In any event, for the reasons stated above

of this argument.
23

26 of 34



INDEX NO. 652614/2012

[#2LED: NEW YORK COUNTY CLERK 10/19/2018 10:25 AM
NYSCEF DOC. NO. 446 RECEIVED NYSCEF: 10/19/2018

have asserted the defense prior to the decision in DENT/Barclays. As in the HSBC Actions,

however, the absence of a compelling excuse is not determinative as to whether leave {0 amend
should be g;f:mted, given DBNT s failure to show that i is prejudiced or surprised by the
armendment.

In support of its claim of prejudice, DBNT argues that “in reliance on” Morgan Stanley’s
failure 1o assert the statute of Himitations defense, it conducted expensive and burdensome
discovery and, in particular, reviewed hundreds of thousands of documents, reunderwrote over
400 loans, and served expert reports. (DBNT Memo. In Opp., at 1, 11.) Morgan Stapley argues,
and DBNT does not dispute, that DBNT continued to conduct complex, expensive discovery in
another RMBS case brought by DBNT in which the defendant asserted the statute of
lirnilations.”” (Morgan Stanley Reply, at 5, citing Joint Letter, Ex. C [Index No 777000/2015,
NYSCEF Doc No 405].) Under these circumstanees, the court finds unpersuasive DBNTs
assertion that the extensive discovery here would have been avoided had Morgan Stanley
asscried the statute of Hmitations defense.

The court is also unpersuaded by DBNT s contention that it is prejudiced because it has

“fost the opportunity™ o conduct discovery relevant to the statute of limitations defense. (See

¥ n this case, Deutsche Bank National Trust Co. (EQLS 2007- 11 v EauiFirst Covy. (Index No 651957/2013 [EQLS
Action}), a dissolved defendant-originator moved to dismiss under the Minnesota statute of Hmitations, and the
disselved defendant and a second defendant-originator moved to disniss under the New York statute of Hmitations.
The borrowing statute was not at issue on the motion. By decision dated May 25, 20186, this court granted the
motion only o the extent that it was based on the Minnesota statute of Umitations. (2016 WL 3017760, mod on

A

defendand, then filed an answer, dated Angust 3, 2016, which asserted the statute of limitations. As DBNT
acknowledges in a letter to this court regarding defendants’ request for 3 siay in the instant action and the EQLS
Action, DBNT completed fact discovery and served its inftial expert reporis, notwithstanding the assertion of the
statute of Hmitations defense in the answer in the BQLS Action. {(Joini Leiter, Bx. C [Index No 777000/2013,
NYSCEF Bor No 4051)
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DIBNT Memo. In Opp., at 10.) To the extent that DBNT claims that it requires discovery on the
possession. To the extent that DBNT also claims that it requires information regarding the

California discovery rule (seg id,), this discovery can still be obtained if it is not barred by

DBNT/Barclays.

by plaintiffe uotil & future time,” {156 AD3d at 404 {intemsl guotation marks and citation
omitted].) The Court held, on the record of the motion o dismiss, that DBNT s breach of
contract claims were “not saved by California’s discovery rule, inasmuch as the record
establishefd] that plaintiff reasonably conld have discovered the alleged breaches within the
limitation period, based on information in the prospectuses, the underwriting and default
information it received after the closing.” (Id.)

DIBNT asserts that discovery would enable it to “develop{] evidence concerning what
information was available concerning Morgan Staniey’s breaches; what was done, not done, and
why; and the ordinary practice for trustees of sécuriiizati@n frusts, More importantly, the Trustee
could have an engaged an expert to opine on whether it acted with reasonable diligence here.”
(DBNT Memo. In Opp., at 10-11.) DBNT does not underiake any analysis of the record that the

DBNT/Barclass Court had before it when it determined that the California discovery rule did not

save DBNTs complaint. In particular, DBNT does not address whether there is any relevant

difference between the pleadings in the cases before the DBNT/Barclays Court and the

complaint here, or whether the DBNT/Barclavs Court had any evidence before it. On this

25
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record, this court cannot determine whether the DBNT/Barclayvs reasoning on the Califormia

discovery rule will effectively bar the discovery that DBNT seeks here.
Even assuming that DBNT can ultimately show that it is entitled to, and needs, discovery
regarding the California discovery rule, DBNT will not sustain prejudice becanse the discovery

can still be ordered. (See e.g. Williams, 132 AD3d at 533; Tri-Tee Design Ine. v Zatek Corpe.

considered. {Seg CPLR 3023}
The court aceordingly concludes that Morgan Stanley has met the standards for leave to
amend Us answer to add a statute of Hmitations defense.

Stavs

In the HSBC Actions, Nomura seeks a stay of expert discovery pending the Court of

Appeals’ decision of the DBNT/Barclays appeal. As authorized by this court, the request for g

stay in these .actians is made not in the motion for leave to amend the answer, but by separate
letier applications, dated March 20, 2018, The defendants in seven other breach of contract
actions brought by HSRC—five against Nomura and two against Merrill Lynch Mortgage
Lending, fnc, and other entitiss (Merrill Lynch)—also seek such stays by letier applications,

dated March 20, 2018.%

i ihe sthbr actions breught by }NBC n wimh defeﬁdantq s:eek stavs of e\pera d,ssm&m Bre as fellom Momura

L mh ‘Viuri: N Lcndmf im, (lﬁdex No 652791”’0 65 \’Icm}i Ly sch Al wmduve Note Amet Tmst AGG’?uAg_g
Memill Lynch Mortsase Lending, Ing, (ndex No 65272772014},
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As held above, although Nomura’s motion is not patently without merit and should be
granted, HSBC raises a bona fide issue of fact as to whether its principal place of business i3 in

New York and it is therefore a New York resident, rendering the borrowing statute inappiicable.

Although there are some factual differences betwoen the HSBC Actions and the seven
other actions brought by HSBC, in all of the actions HSBC s claims as to its residence ave the
same. HSBC acknowledges that its main office was in Delaware at the time of acornal of its
breach of representations and warranties cause of action, but maintains that {ts principal place of
business is, and was, in New York. n none of the actions does Nomura or Merrill Lynch make
any showing of a likelihood that HSBC will be unable to establish its residence in New York,
and that HSBC's claims will thus be subject to, and trne-barred under, the borrowing statuie.
Put another way, they make no showing of a likelihood that the DBNT/Barglays decision will be
dispositive of the timeliness of the actions brought by HSBC as trustee. Under these
circumstances, the court declines to exercise its discretion to stay discovery in these actions
pending the appeal. {See Patrick M. Connors, Practice Commentaries, McKinney's Cons Laws
of NY, Book 7B, CPLR C2201:11)

The court reaches a contrary resulf in the DBNT Action and in the EQLS Action

brought by DENT, in which stays of expert discovery are sought pending the DBNT/Barclays
appeal to the Cowrt of Appeals. The request for the stay is made in the motion for leave to

amend in the DBNT Action and in a separate authorized letter application in the EQLS Action.
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{DBNT Memo. In Supp., at 4-7; Joint Leiter, Exs. B, C [Index No 777000/20135, NYSCEF Doc
Nos. 404, 4051}

I these Actions, it is undisputed that DBNT is a California, not a New York, resident.
As the borrowing statute is therefore applicable, the place where DBNT’s cause of action
acerued nrast be determined. DBNT attempts to distingnish the factors in the DBNT and EQLS

Actions from the factors cited by the DBNT/Barclavs Court in finding that California would be

the place of injury if a multi-factor test, rather than a residence-rule, were applied. On the

reasoning of DENT/Barclavs, however, significant factors in the DBNT and EQLS Actions,

regarding the adminisiration of the traste and thelr assets, also point to California,

As held above, Morgan Stanley makes a strong showing, under existing law as articulated

the Court of Appeals will decide the standards for application of the borrowing statate to DBNT
as trustee. 1t 15 therefore also highly likely that the Court of Appeals’ decision will be dispositive
of the timeliness of DBNT s claims for breaches of representations and warranties in the DBNT
and EQLS Actions. Contrary to DBNT’s contention, the pleading in the DBNT and EQLS

Actions of a failure to notify cause of action, which was not at issue before the DBNT/Barclavs

Court, does not militate against the requested stay. The timeliness of the failure to notify cause
of action is also subject o determination under the borrowing statute, and the scope of expert
discovery will be affected by the extent to which there are timely claims for alleged breaches of

the duty to notify, (See generally Federal Hous, Fin, Ageney v Morgan Stanley ABS Cawtal !

Inc., 39 Mase 3d 754 {Sup Ct, NY County 20187 [this court’s decision discussing the acorual

dates for failure to potify olaims].) Under these circumstances, the court will exercise i3
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discretion to stay all expert discovery in the DBNT and EQLS Actions pending determination of

the RDBNT/Barclavs appeal.

it is hereby ORDERED that the motion of defendant Nomura Credit & Capital, Inc., in

Nomura Asset Accevtance Corp,, Mortease Pass-throush Certificates, Series 2006-AFZ, by

HSBC Bank USA, National Association, as Trustee v Nomura Credit & Capital, Ing, (Index Ne

§52614/2012, Motion Seq No 009), for leave to arend its answer is granted to the extent of
granting leave to said defendant to serve and file the amended answer annexed as Exhibit A to
the Affirmation of Daniel Kahn In Support of Defendant’s Motion; and it is further

ORDERED that the amended answer shall be deemed served upon service of a copy of
this order with notice of entry; and it is further

ORDERED that the motion of defendant Nomura Credit & Capital, Inc., in HSBC Bank

Backed Certificates, Series 2007-2 v Nomura Credit & Capital, Inc, (Index No 65033772813,

Motion Seg No 009), for leave to amend its answer is granted to the extent of granting leave to
said defendant to serve and file the amended answer annexed as Exhibit B to the Affirmation of
Daniel Kahn In Support of Defendant’s Motion; and it is further

ORDERED that the amended answer shall be deemed served upon service of a copy of
this order with notice of entry; and it is further

ORDERED that the letter applications, dated March 20, 2018, by Nomira Credit &

Capital, Inc. in the two-above captioned actions which are the subject of this decision and order,
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for a stay of expert discovery pending hearing and determination by the Court of Appeals of

granted  NY3d_ |, 2018 WL 4440302 {Sept 18, 20181), are denied, pursuant (o separate
orders to be filed in said actions; and i is further

ORDERED that the motion of defendants Morgan Stanley Morigage Capital Holdings

LLC and Morgan Stanley ABS Capital | Ine., in Deutsche Bank National Trust Company, 28

Trustee for the Morvan Stanley ABS Capital 1 Ine. Trust 2007-NC4 v Morvan Stanley Mottgase

Cavital Holdings LLC (652877/2014, Motion Seq No 006}, is granted to the following extent:

1. Leave is granted to defendants to serve and file the amended answer annexed as
Exhibit A to the Affirmation of Brian 8. Weinstein In Support of Defendants” Motion; and the
amended answer shall be deemed served upon service of a copy of this order with notice of
entry; and

2. All expert discovery in this action is stayed pending hearing and determination by the

Court of Appeals of DBNT/Barclays: and it is further
CGRDERED that the letter application, dated January 24, 2018, of defendants in Equifirst

Logn Securitization Trust 2007-1 v BauiFirst Cory, (Index No 651957/2013 [the EQLS Action]),

for a stay of discovery is granted, pursuant to a separate order to be filed in said action, to the
extent of staying all expert discovery in the action pending hearing and deternination by the

Court of Appeals of DENT/Barclays; and it is further

ORDERED that the letter applications, dated March 20, 2018, by defendants for a stay of

expert discovery pending hearing and determination by the Court of Appeals of DENT/Barclays,
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652842/2014); Nonra Howme Equite Loan, Inc. 2006-FM2 v Nomura Credit & Capital, Inc,

{Index Neo 653783/2012); Nomura Home Bowity Loan, Jne, 20073 v Nomura Credit & Capital,

Ing. {(Index No 651124/2013); Merrill Lynch Alternative Note Asset Trust, 2007-0ARS v Merrill

Eynch Mortpage Lending, Inc, (Index No 652793/2016); Merill Lynch Alternative Note Asset

Trust, 2007-A3 v Merill Lyvoch Mortgase Lending Ine. (Index No 632727/2014),

Dated: New York, New York
October 18, 2018
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