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In two residential mortgage-backed securities (RMHS) actions brought by plaintiff-

trustee, HSBC Bank: USA, National Association (HSBC), against defendant~securitizer, Nomura 

Credit & Capital, Inc, (Nomura) (the HSBC Actions), HSBC asserts causes of action for breach 

of contract based on Nomura's alleged breaches of representations and wan·anties regarding the 

mortgage loans and on Nomura' s alleged failure to notify HSBC of its discovery of such 

breaches. Nomura moves for leave to amend its answers in the tvvo actions to assert a statute of 

limitations defense based on CPLR 202, the bonowing statute, Nomura contends that because 

HSBC is a national banking association, its residence for purposes of the borrowing statute is 

Delaware, the state in which it had its main office at the tirne of closing, and that HSBC's claims 

are therefore time-baned under Delaware's four year statute of limitations. 1 HSBC counters that 

it is a resident ofthe State of New York for purposes of the borrm,ving statute, because New 

York is its principal place of business, and that its claims are timely tmder New York's six year 

statute oflimitations. HSBC also contends that the standards for leave to amend have not been 

satisfied and that it would be prejudiced by the amendment. 

In a separate breach of contract action brought by plaintiff-trustee, Deutsche Bank 

National Trust Company (DBNT), against defondant-securitizer, Morgan Stanley Mmtgage 

Capital Holdings LLC (l\iforgan Stanley) (the DBNT Action), DBNT alleges causes of action 

based on Morgan Stanley's alleged breaches of representations and warranties and on its alleged 

failure to notify DBNT of its discovery of such breaches, Morgan Stanley moves for leave to 

amend its answer to assert a statute of limitations defense to these causes of action based on 

l Jn this decision, the terms "national banking association" and "national bank" will be used interchangeably, 
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CPLR 202. According to Morgan Stanley, the causes of action are time-barred under the 

[1st Dept 2017] LR:aNIL.!2Jff£-1!!:L§], lv granted ....... _NY3d_, 2018 WL 4440302 [Sept 18, 2018]). 

There, the Court applied the borrowing statute to DBNT, a conceded resident of California where 

it has its principal place of business, The Court. held that the causes of action for breaches of 

representations and warranties brought by DBNT as trustee against defendant-securitizers were 

time-barred under the California statute of limitations. Morgan Stanley argues that the analysis 

of the Appellate Division is equally applicable to bar DBNT's assertion of such claims here. 

DBNT seeks to distinguish the trust at issue in this action from the trusts considered in 

PDNI/D.~r£l<'!..Y~· Like HSBC, it argues that the standards for leave to amend have not been 

satisfied and that it \vould sustain prejudice if leave to amend were granted. 

The defendants in the HSBC and DBNT Actions seek stays of expert discovery pending 

final resolution of the appeal of DJH~gI(fif:l:tf1~~ by the Court of Appeals, Defendants in other 

RMBS breach of contract actions brought by HSBC and DBNT, respectively, also seek stays of 

such discovery in those actions.2 

CPLR 3211 (e) provides that a "defense based upon a ground set forth in paragraphs one, 

three, four, five [which includes the statute of limitations] and six of subdivision (a) is waived 

unless raised either by such motion [i.e., a motion to dismiss] or in the responsive pleading." It 

2 The:ie actions are consolidated solely for purposes of decision of these motions and of the application;, for stays. 
2 
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is well settled, however, that the decision whether to permit amendment of pleadings is 

NY2d 957, 959 [l 983 J.) A court retains discretion to grant leave to amend as to defenses waived 

Dept 1983]; Qm~>Y~~Lf.,.S.,~~--:L~}Qgdan;t, 131 AD3d 1028, 1029 [2d Dept 2015].) 

In general, leave to amend a pleading should be freely granted absent prejudice or 

N~.W~.Ym::k, 74 NY2d 166, 170 [1989l) "Mere lateness is not a barrier to the amendment. It 

must be lateness coupled with significant prejudice to the other side." (E~krxw.\'ll~LGw~~r: ... QJ_, 

Inc., 60 NY2d at 959 [internal quotation marks and citation omitted].) 

The party opposing the amendment has the burden of demonstrating prejudice. 

60 AD2d 564, 564 [1st Dept 1977],) "A proper showing of prejudice must be 'traceable not 

simply to the new matter sought to be added, but also to the fact that it is only now being added. 

There must be some special right lost in the interim, some change of position .or some significant 

trouble or expense that could have been avoided had the original pleading contained what the 

amended one \vants to add."' (W.UU~m~ .. Y.TQ.mt~Ki.Tic§, s 32 AD3d 532, 533 [1st Dept 2015], 

quoting £1,J]etnri __ rm1~1L.(DJJ:'.,, 95 AD2d at 656.) Prejudice also occurs when a party "is 

hindered in the preparation of its case or has been prevented from taking some measure in 

support of its position." (£~1mm . .Y .. Cl1LQJ.l':{~}Y..Ym:k, 85 A.D3d 694, 694 [1st Dept 2011] 

[granting leave to amend answer]; ;t{gr.,y.QQ_q_y_~iD:: . .Q;[.N~w.J~Qik, 203 AD2d 147, 149 [1st Dept 

1994] [sarne], lv 4i,s.mi~fi~~l 84 NY2d 849; ,K.QyQfil.~k..Y .. f?.9.9.?'. .. A1kn1!.@rnittgnJn.c;,, 85 AD3d 502, 

3 
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504 [1st Dept 2011] [granting leave to amend complaint_), quoting .L9Qmi~ .. Y .. C.iY~~ttf:l: .. C9.tinQ 

C.rn1~rx. .... CQXl1" 54 NY2d 18, 23 [1981]; .Srirz~LYJ?.~bW~1'?Y.I, 48 AD3d 233, 233 [1st Dept 2008] 

[same]<) 

It is further settled that the ar:nendment should be denied if the amendrnent "plainly lacks 

64 NY2d 692, 693 [1984].) As the Appellate Division ofthis Department has repeatedly held, 

on a motion for leave to amend a pleading, the movant "need not establish the Inerit of its 

proposed ne\.:v allegations, but [must] simply show that the proffered amendment is not palpably 

499, 500 [1st Dept 2010] [internal citation omitted]; 0.9~9..QLQ ~,g, MiU~r.Y .. C.QlWn, 93 AD3d 424, 

425 [1st Dept 2012]; ;K.oCQJlrnJh, 85 AD3d at 505.) 

Applying these standards, the court holds, for the reasons discussed further below, that 

!eave to amend should be granted in both the HSBC and the DBNT Actions. 

As a threshold matter, the court r~jects HSBC's contentions that Nomura intentionally 

waived the statute of limitations ddense and that leave to amend must be denied because 

Nomura lacks a sufficient excuse for failure to assert the defense in its answer. (HSBC Memo. 

In Opp., at 8, 1 Oo) By way of explanation for its delay in asse1ting the defonse, Nomura claims 

that the First Department's recent decision in PJJNI!fi11r~]g)'.;'i enected a change in, or 

constituted a development of, the lmv as to the standards for application of the borrowing statute 

to an RMBS trustee. (Nomura 11fomo. In Supp., at 15-16.) 

lJnder the borrowing statute, CPLR 202, vvhere a nonresident brings "(a]n action based 

4 
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upon a cause of action accruing -vvithout the state," the action "cannot be commenced a±ler the 

expiration of the time limited by the laws of either the state or the place \Vithout the state where 

the cause of action accrued .. , , " In :PUNT!U~rs;l~y~ it was undisputed that DBNT \Vas not a 

resident of New York. ln detennjning where DBNT's breach of contract cause of action 

accrued, the Court applied the test set forth by the Court of Appeals in Qfobgl __ f_in~P..9.jf!U;;_mJlJ': 

]):i~rfLG.m~n, (93 NY2d 525 [1999]). Under this test, a nonresident's cause of action accrues at 

the time and place of the injury, and "[w]hen an alleged injury is purely economic, the place of 

injury usually is where the [nomesident] plaintiff resides and sustains the economic impact of the 

loss." (kt, at 529,) The Appellate Division accepted California, DBNT's undisputed principal 

place of business, as DBNT's residence and the place where the injmy \Vas felt 

(PBNT/6_~,rd~J;l, 156 AD3d at 401-402.) In the alternative, the Appellate Division determined 

the place where the jnjury was felt, and the cause of action therefore accrued, under a "multi-

factor test" aiticulated in J\:laj_g_~n_yJJt~hl (582 F Supp 1209 [SD NY 1984]), a federal case that 

applied CPLR 202 to a non-Rl\!IBS trustee-plaintiff (PH.NILfif!t9J~y~, 156 AD3d at 402.) The 

Appellate Division conclud.ed that "we need not decide whether the plaintiff-residence rule or the 

multi-factor test applies in this context because, even under the multi-factor test, we find that the 

injury/economic impact was felt in California and the claims a.re thus deemed to have accrued 

there." (Id) 

PBNT/ijar~la~'.§ applied existing tests in detem1ining where a nonresident RMBS 

trustee's cause of action accrues. Although it did not articulate a new test, or create a new statute 

oflimitations defense for RMBS trustees, it was the first New York appellate decision to apply 

the borrowing statute to a.n RtvfBS trustee. PUNT!Bm:s;)_?.}.%! raises issues of importance to the 
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RlvfBS litigation which will nov; be the subject of consideration by the Court of Appeals. 

As HSBC correctly points out, however, prior to the Appellate Division decision, 

Nomura filed answers asserting a statute oflimitations defonse in five other Rt\!1BS breach of 

contract cases brought by HSBC as trustee. (HSBC Memo. In Opp., at. l ,) The timeliness of 

trustees' claims under the borrowing statute was challenged in the coordinated Part 60 RMBS 

litigation several years prior to the Appellate Division decision in PJJNI!Itw£1.~X§· The 

borrowing statute was in fact raised in a motioh to dismiss, initially brought in January 2014 and 

then re-filed in January 2015 (Index No 652001/2013, NYSCEF Doc Nos 9, 73), in one of the 

cases that was ultimately determined bv DBNT/Barclavs. The answers in the five HSBC cases 
,. ~ •••••••••••••••••••••••••••••••••••~n••'> 

asserted a defonse under "the applicable statute of limitations" and were all served after the filing 

of the 2014 motion to dismiss which raised the borrowing statute, 3 The potential availability of a 

statute of limitations defense tmder the borrowing statute was thus known to the parties, although 

the application of the borrowing statute to RMBS trustees was not the subject of appellate 

3 The answers asserting the statute of limitations in the actions brought by HSBC were filed as of the following 
dates: Nm:i:m.r.~.A~~\<LAG!;gJ;t;\ngG __ Cm:p,_,_'.2JJQ6_:.S4_vNm:n1!rn_('..r.t\J.i~ .. ~'. (;!}_pHilcl:Jrn;, (Index No 653390/2012) ---
Au gust 11, 2014; N1;m:mrn.A_~~\<LAgg_tpt~mw __ C~;i_n2"._),QQ6::.S.~ .. Y .. N.9.n:m .. rn .. Crn.~H.t~~J~!}J~~t9lJ.u9, (Index No 
652619/2012) ~August 26, 2014; N~m1i,u:~ A~~Gtf\G!<gyt~mwC9_rn,,.2_QQ7::.L•cN~m:mrn .. c;.r.~dH:.~,.CAdt~LJ.!]f_, (Index 
No 652842/2014) - May 5, 2015; NmnurnH9nwf;q.1c!iJ;::, __ Lg_;\n_,Jn._~,,, __ '.;;QQ_~~.fMZ_y_N9.WJ!rn .. CrnM.& . .C'.m~H:~L.Ins:., 
(Index No 653783/2012)-Amended Answer, October 26, 2015; NmmmU:tm1wJ:;'._q.i,!iL:.L9.mtJP..G".2.QQ7:J .. Y 
N~mmrn.Gx~.\JiL& __ C~i;ii1gLJnG, (Index No 65 I 124/2013) -Amended Answer, October 26, 2015. 

In three ofth.e five above actions, Nomura asserted the defense in the answers notwithstanding the fact that 
motions lo dismiss based on the New York statute oflimitations had been denied, raising the inference that another 
state's statu(e of limitations \.Vas at issue. (S!<G N9mJJX_~.A~~GtAq;~12t~tW!<_('.QJ:lL.2.QQ.\"i::S.4 .. Y .. N9J:mK~.CJ~~!ih'g 
G9tl!.ti!.Un.i;:,, 2014 NY Slip Op 31671[UJ,2014 WL 2890341, ""5-6 [Sup Ct, NY County 2014]; Nmnw:i! . ..t\§§~J 
hf.~:~~~!~JWt.C.m:p.._2Q_Q6_:_SJ_y_NQ_U.lJJm_Crndit9f Cildt~LJnf,._, Index No 652619/2012, NYSCEF Doc No 103 [Sup 
Ct, NY County July 17, 2014 J; Ngin1Jrn Ai:ii:i§L'.\£f.~ll1:~n.:;~ C-9£:f>-._,_;zQQ1-:1-"::_Ngmw:~LCrnctit&_~~~1fit~LJ.nf.-., Tr, of 
Decision on the Record on Feb. 24, 2015, so-ordered on Mar. 23, 2015, lndex No 652842/2014, NYSCEF Doc No 
70 [Sup Ct, NY County].) 

6 

9 of 34 

[* 7]



[FILED: NEW YORK COUNTY CLERK 10/19/2018 10:25 AM] 
NYSCEF DOC. NO. 446 

INDEX NO. 652614/2012 

RECEIVED NYSCEF: 10/19/2018 

authority prior to PBNT/Barda,r~.4 Under these circumstances, the court holds that Nomura's 

excuse for its failure to assert the defense prior to this motion is less than compelling. 

The comi further holds, however, that the absence of a compelling excuse for the delay 

here is not detem1inative of whether leave to amend should be granted. As discussed above, 

under long-standing authority, the general rule is that there "must be lateness coupled with 

significant prejudice to the other side" in order for an amendment to be barred. Wdenyvald 

-~;gntr,J~Q,.,Jn~.,, 60 NY2d at 959 [internal quotation marks and citation omitted] [reversing the 

denial ofleave to arnend to assert a waiver defense post-note of issue, without discussion of the 

excuse for the delay, the Court reasoning that the pmiy opposing the amendment did not show 

[1st Dept 2007] [reversing the denial of leave to the plaintiff to amend the complaint, 

nohvithstm1ding that the "plaintiffs excuse for the delay could have been more compeUing," 

where the trial court failed to address "the critical issue of defendant's fallure to demonstrate 

meaningful prejudice by the delay"].) 

\Vith respect to the statute of limitations, in pmiicular, in f:'g1JJ~y__y_C\11m_tr_Qf.Qn~m:J.Q ( 44 

NY2d 934 [1978], revg 55 AD2d 1034 [4th Dept 1977]), the Court of Appeals reversed the 

A.ppellate Division's affimmnce of the denial of a motion fr)r leave to amend an answer to assert 

a statute of limitations defense, where the Appellate Division had relied on the defendant's 

4 By Order of the Administrative Judge, dated May 23, 2013, this court Vias designated to hear "all actions hereafter 
brought in this [C]ourt alleging misrepresentation or other wrong in connection with or arising out of the creation or 
sale of residential mrnigage-backed securities." The RMBS breach of contract actions in this Part (colloquially 
known as put-back actions) have been coordinated under a common master index number, pursuant to a Case 
Management Order (C:MO). (Index No 777000/2015, NYCEF Doc Nos 1 [Master Filing Order, Aug. 28, 2015], 17 
[CMO # 1, Dec. 7, 20 J 51,) Coordination has involved the appointment ofliaison counsel to facilitate communication 
bet>veen the co mi and the pmiies, with the goal, among others, of avoiding duplication of motion practice involving 
issues common to multiple actions, (See CMO ii 1, ilil II, JV) 
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failure to offer any explanation for its delay. Without discussion of excuse, the Court of Appeals 

reasoned that, under CPLR 3025 (b), "[I] eave to amend the pleadings shall be freely given absent 

prejudice or surprise resulting directly from the delay. Since the respondents cannot claim here 

such prejudice or surprise, the court below abused its discretion as a matter of law in denying 

appellant's motion to amend the ans\.ver to plead the Statute of Limitations." Gf,t at 935 [internal 

quotation marks and citations omitted].) 

Substantial authority in this Department has held that leave to amend to assert a statute of 

limitations defense is not proper \.vhere the defendant lacks a reasonable excuse for the delay, 

particularly where the delay is lengthy and the case has been certified as trial ready. As the 

Appellate Division has explained, "where the amendment is sought after a long delay, and a 

statement of readiness has been filed, judicial discretion in allowing the amendment should be 

discreet, circmnspect, pmdent and cautious." (C.~~h . .Y. .. N.~~~y_yprk CkLIL.J\gt!J,, 240 AD2d 270, 

272 [1st Dept 1997] [internal quotation marks and citation omitted] [reversing the grant of leave 

to amend to add a statute of limitations defense after a 10-year delay, the Court finding 

"significant prejudice" to the plaintiff, but also stating that, in permitting the defendant to amend 

the answer after this time "without offering any excuse for the delay, we believe the court 

improvidently exercise[ d] its discretion"]; Bgxg_i.,~1"? .. YPA~~~-~r.~~' 123 AD3d 611, 611 [ l st Dept 

20141 r affirming the denial of a motion for leave to arnend to add a statute of limitations defense, 

made on the eve of trial 8 vears after the ans\.ver was served. "for lack of anv excuse for the ,/ , . 
delay"]; C~!.Th~IQ_g_y_JJ99 .. HQ~~5.:J~9JJ\, 208 AD2d 454, 454-455 fl st Dept 1994] [affirming the 

denial of the defendant's rnotion for .leave to amend to assert the statute oflimitations where the 

motion \Vas made 6 years after the defendants served their answer and after the case was placed 

11 of 34 

[* 9]



[FILED: NEW YORK COUNTY CLERK 10/19/2018 10:25 AM] 
NYSCEF DOC. NO. 446 

INDEX NO. 652614/2012 

RECEIVED NYSCEF: 10/19/2018 

on the calendar, the Court finding that prejudice to the plainti±1~ "coupled with [defendants'] 

tl-tilme to offer any excuse fru the delay in asserting the defonse, provided ample reason for 

denying the motion"].) 

Substantial other authority in this Department has, however, held, without consideration 

of whether the defendant had a valid excuse for a Ieng-thy delay in seeking leave to assert a 

statute of limitations defense, that leave ·was proper 'vhere the plaintiff did not show prejudice or 

surprise resulting from the delay. (See Arnl19'!15LYJ1~Jl(~J~§nkJIS.£'\, 67 AD3d 554, 554 [1st 

Dept 2009] [3-year delay]; I&1ti9ri v AU~n, 59 AD3d 202, 202 f.lst Dept 2009] [motion made on 

the eve of trial after 2-year delay]; ~2lmn2n .. HgJ~tin£ .. CQU:h . .Y .. G:QJi0, 55 AD3d 507, 507 [1st Dept 

2008] (19-montb delay]; S.~~t~ .. Y..N~.w .. Ywk.Cih'.HQ_i,J,~, __ i:\_1,JM:b 181 AD2d 469, 470 (1st Dept 

1992], Iv denied 80 NY2d 759 [1992] [3-year delay]; Hm:l29:iJLYJ]Q§.!2ital for Sne;;::ial SuJ;gyry, 

169 AD2d 385, 386 [1st Dept 1991] [7-year delay].) 5 

Here, Nomura's answers in the two cases were filed on August 27, 2014, Neither answer 

pleaded a statute of limitations defense. The motion for leave to amend was filed nearly four 

years later cm April 13, 2018. Expert discovery is, however, ongoing, and the note of issue has 

not been filed. Nomura's delay in moving for leave to arnend, although unquestionably lengthy, 

5 At least in the context of motions for kave to amend complaints, there is also authority that a reasonable excuse 
must be offered for lengthy delay in mov[ng for leave to amend. (Oil B.~~H!1':'1, .. QfJ,Q!!J.~L':', . .1rnLimm.:.YJiMI.~ 
Ailil!?.9.!l,.,_LL.C, 4 AD3d 290, 293 fl st Dept 2004] ["where there has been an extended delay in moving to amend, the 
pariy seeking leave to amend must establlsh a reasonable excuse for the delay" [internal quotation marks, citation, 
and brackets omittedJ; see also HkJ\e\,Y .. S.t~Y~riJ;;, __ K~mJmR:nJ:'.,C." 156 AD3d 436, 436 f.lst Dept 2017], lv denied 
_NY3d ........ ' 2018 WL 4440619 [Sept. 18, 2018] [same] [holding that the plaintiff was not required to explain a 
6-month delay in moving to amend the complaint, and comparing cases involving 2 1/2 and 6-year delays in which 
the lack of an excuse was cited as a basis for denial of the motion]; Ym:i .. Pm1P::n~ .. ~' .. G.~lb!1r, 111 ADJd 408, 409~410 
[Jst Dept 20131, lv denied 23 NYJd 904 [2014].) 
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is not comparable to the delays in the cases, discussed above, in which the defendants sought 

leave post-note of issue, and in which the Courts cited the lack of a reasonable excuse for the 

delay as a basis for, or at least as a factor supporting, denial of leave. Based on the pmiicular 

circumstances ofNomura's motion and the numerous cases in which leave to m1wnd has bet.~n 

granted without consideration of the sufficiency of the defendant's excuse for the delay in 

seeking leave, this court is not persuaded that Nomura's motion should be denied based on the 

lack or weakness of its excuse fr)r its delay in asserting the statute of limitations defense. The 

comi accordingly turns to the critical issue of v.rhether HSBC has shown prejudice or smprise as 

a result ofNomura's delayed assertion of the defense. 

In opposing Nomura's motion for leave to amend, HSBC asserts that "[i]n reliance on 

Nomura's decision not to raise a statute of limitations defonse," it has engaged in extensive pre-

trial motion practice and extensive fact discovery, filed six expert reports, and incurred millions 

of dollars in attomt~y's foes and other expenses. (HSBC Memo. In Opp., at 13.) 

In a nmnber of cases, Courts have .fotmd that plaintiffs have sustained prejudice as a 

result of the delayed assertion of a statute of limitations (or other dispositive) defense where, 

prior to the asse1iion of the defonse, the parties have conducted significant discovery or other 

pre-trial proceedings addressed to the merits. (S.~.~ ~,&. Cseh, 240 AD2d at 271-272 [finding that 

the defondant hospital's 10-year delay in asse1iing the statute oflimitations defense caused 

prejudice because the scope of discovery to establish the hospital's liability had been 

"significantly broadened" beyond the disi:.~overy needed to establish the liability of the co-

defendant doctors who had asserted the defonse]; G11rm~D,?,g, 208 AD2d at 454-455 [holding that 

the plaintiff was prejudiced by a post-note of issue motion to asse1i a statute of limitations 

IO 
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defonse, as the plaintiff "had engaged in motion practice and disclosure , , , , and otherwise spent 

considerable time and expense preparing for trial"]; see also hJi-'l~::-f-'ln!inq_y_A~-~~hm:nd;}us 

Iff!JXf?.,Jn~_,, 48 AD3d 350, 350 [1st Dept 2008] [reversing the grant of leave to the defendant to 

assert the defense of release, where the plaintiff had litigated the matter extensively and 

participated in a mediation over the 2 1/2 year delay J; £QU1V1'.U:~ Seda, 181 AD2d at 470 [holding 

that the plaintiff was not prejudiced by the delay where there had been "a demih of discovery" in 

the 3 years preceding the motion for leave to amend]: Pat.rick M. Connors, Practice 

Commentaries, McKinney's Cons Laws of NY, Book 7B, CPLR C3025:7.) 6 

The mere cond1ict of discovery or other pre-trial proceedings is not, however, dispositive. 

Jn numerous other cases, even after a lengthy delay during which the cases have been prepared 

for trial on the merits, Courts have granted leave to assert statute of limitations (or other 

dispositive) defenses, where the p!aint]ffs have not shoVvn that they have been prejudiced or 

surprised as f! result of the defendants' delay, (S.~_!,'. e.g. !~Arbour, 169 AD2d at 3 86 [holding that 

the plaintiffs could "hardly claim" that they were surprised by the defendant doctor's assertion of 

a statute of fonitations defense 7 years after the commencement of the action, vvhere the co-

defendant hospital had asserted the defense from the outset]; Le1ti£r.i, 59 .AD3d at 202 [granting 

leave to assert a statute of limitations defense on the eve of trial, where the plaintiff could not 

6 Jn the context of motions for leave to amend complaints, however, there are authorities holding that the expense of 
litigating the claims that were asserted prior to the amendment does not constitute prejudice that would bar the 
amendment. (See£:.& Hickey, 156 AD3d at 436 [holding that time and expense in briefing and preparing to argue a 
motion to dismiss the original complaint \Vas "not the kind of prejudice required to defeat an amendment"]; 
P..9m~X!!Df.~_:\'Jx1£0nith, l 24 AD3d 481, 482 [1st Dept 2015], lv;;U!imi$.~~g 25 NY3d 1038 [holding that the 
defendants' expenditure of$200,000 [n legal fees prior to the amendment did not consWute prejudice]; l!ti;:.QQ::JQTIY 
Croman, 107 AD3d 644, 645 [lst Dept 2013] [rejecting the argument of the opponents of the amendment that they 
\Vere prejudk:ed because they had tailored their extensive preparations to the claims that had originally been 
asse1ied].) 
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"reasonably claim" that he was prejudiced or surprised by the request for leave to amend]; 

ArnlJ~D.9, 67 AD3d at 554 [granting leave to assert a statute of limitations defense 3 years after 

the defendants answered]; see generallv Norw:_9gg, 203 AD2d at 149 [reversing the denial of a 

motion for leave to amend at trial to assert a defense of qualified privilege, the Court reasoning 

that the plaintiff "cannot claim surprise since the facts and circumstances with respect to the 

qualified privilege \Vere fully explored during discovery''].) 

Here, similarly, HSBC cannot persuasivdy claim that it conducted discovery in reliance 

on Nomura's waiver of the statute oflimitations defonse or that it was unaware of the possible 

assertion of the defense, As noted above, the statute of limitations was pleaded by Nomura in 

five other cases brought against it by HSBC as tmstee, in answers filed in 2014 and 2015. (See 

supra, n 2.) ln none of these cases has the viabilitv of the defense been the subject of motion . . 

practice. 7 Yet, by the time the motion in the instant actions •..vas brought, HSBC had proceeded 

to conduct extensive fact discovery in each of the five actions and had served, or was about to 

serve, expert reundenvTiting reports. (See Exhibit C to Put-hack Liaison Counsels' Joint Letter, 

dated May 11, 2018, Index No 77700012015, NYSCEF Doc No 516,) Here, HSBC has also 

expended substantial time and rno:ney on discovery in order to prepare the two cases for hearing 

on the merits. HSBC' s claim that it performed this discovery in rebance on Nomura' s failure to 

assert the statute of limitations lacks plausibility under these circumstances in which it perfom1ed 

7 HSBC asseits that if the statute oflimitations defense based on the borrowing statute bad been raised in the cases at 
issue in the initial motion to dismiss, tbe viability oftbe defense could have been determined in October 2015, when 
the Appellate Division issued a decision on the appeal from the decision on that motion, and "before the pmties 
spent any meaningful time in dis('.overy." (HSBC Memo. In Opp., at 12.) This assertion is not only highly 
spe<:ulative, but also ignores the terms of CPLR 3211 (e ), under which a defendant may timely raise a statute of 
limitations defense in s-:H.hi<r a motion to dismiss or in the answer. Jt also ignores the conduct of the parties, 
discussed above, in five other cases brought by HSBC. 
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substantially similar discovery in the other five cases notwithstanding the assertion of the statute 

of limitations defenses there. Put another way, HSBC does not argue that, after these defenses 

were asserted in the other five cases, it curtailed preparation of the cases for trial on the merits or 

conducted discovery that was any nanower than that conducted here. Nor does HSBC point to 

any discovery that it requires as a result of the delayed assertion of the statute oflimitations 

defense. 

The court turns to the merits of the proposed amendment As a federally-chartered 

national banking association, HSBC is required to designate in its articles of association the 

location ofits main office. i..W~.~£UQYhtJl~nk; __ y);i£hmidt, 546 US 303, 307 n 1 [2006] [citing 12 

USC§ 22 and other federal banking laws and regulations].) The main offiee of a national bank 

is "the place where its operations of discount and deposit are to be carried on." (Id. [internal 

quotation marks omitted].) "The State in \Vhich the main office is located qualifies as the bank's 

'horne State' under the banking laws." (l~D HSBC's designated main office as of the dosing of 

the securitization was located in Delaware, and the main offii:.x: was subsequently relocated to 

Virginia. (See Articles of Association, Kahn Aff, Exs. E, F.) 

The parties do not dispute that CPLR 202, the borrowing statute, does not apply to New 

York residents, Rather, they dispute vvhether HSBC is a New York resident Nomui·a contends 

that a national bank's sole state of residence fiJr purposes of the borrowing statute is the state of 

its designated rnain office. (SY.~ Nomura Memo. In Supp., at 9.) HSBC contends that a national 

bank, like other business entities, is a New York resident if its principal place of business is in 

New York, and that it qualifies as a New York resident i.mder this standard. (S.~.~ HSBC Memo. 

In Opp., at 2.) 
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In support of its contention that HSBC's designation of its main office is conclusive of its 

residence for purposes of the borrowing statute, Nomura relies on federal authority determining 

the location of national banks for purposes of diversity jurisdiction. In }V<'lgho..Y.i.~JJ11n!LY 

S.9hmi4r (546 US 303, supra), the Supreme Court constmed 28 USC§ 1348, the federal diversity 

jurisdiction statute applicable to national banks, which provides that national banks "shall ... be 

deemed citizens of the States in which they are respectively located"" Rejecting the Circuit 

Comi's holding that, for diversity purposes, "located" could refer to any state in which a national 

bank had a branch, the Supreme Comi reasoned that the meaning of the word "located" "depends 

on the context in ru1d purpose for which it is used." (546 US at 318,) The Comi noted that under 

various provisions of the National Bmlk Act, a national bank may be considered to be "located" 

either at its main oflice or at its branch offices, depending upon the purpose of the provision. 

(Id., at 313 .) In the context of venue, the Court reasoned that the word "located" "may refer to 

multiple places," because venue "is primarily a matter of choosing a convenient forum." (Id., at 

316, 318.) In the differing context of diversity jurisdiction, the Court reasoned that locating the 

place of citizenship of a national bank in any state in which it had a hrru1ch, rather than in the 

state of its main office, would impennissibly curtail the access of national banks to the federal 

forum, compared to the access afforded state banks and other state incorporated entities. (Id., at 

307.) 

In Qne\Vest Brullc I';l.1~~y--Mel}na (827 F3d 214 [2d. Cir 2016]), the Second Circuit joined 

other Circuit Comis in holding, for purposes of federal diversity jurisdiction, that a national bru1k 

is a citizen only of the state in which its main o:t1ice is located, and not also of the state of its 

principal place of business. (Id. at 216, 217.) The Comi's holding \.Vas based on a comparison of 
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the differing tem1s of the foderal diversity jurisdiction statutes applicable to national banks and 

corporations, respectively, and the fact that only the latter, 28 USC § 1332, provides that a 

corporation shall be deemed a citizen of its state of incorporation and of the state where it has its 

principal place of business. (Id. at. 218.) This case thus recognized that a national bank may 

have a principal place of business different from its ma.in office. Wri~J19)".Ji':i: also recognized this 

distinction, (Se~ 546 US at 317, n 9.) According to QJl~_W_~§j, how-ever, W_~fhQYJ~ "left open the 

quest.ion of whether a national bank is also a citizen of the state of its principal place of business" 

for purposes of diversity jurisdiction. (827 F3d at 218) 

Contrary to Nomura's contention, ~L~.£QQYi<J and Q_n~_W_©m do not support its claim that 

because a national bank is a "creature[] of federal statutory law," and a citizen only of the state 

of its designated main office, it is also a resident only of the state of its main office for purposes 

of the borrowing statute. (Se_~ Nomura Reply, at 11-12.) As the above review of these 

authorities shows, the determination of citizenship involved policy concerns and interpretation of 

statutory terms specific to diversity jurisdiction" On this motion, Nomura fails to daim--let 

alone, show-------that the different policy considerations underlying the borrowing statute would be 

served by equating the residence of a national bank only with the location of its main office and, 

more particularly, by treating a national bank with a principal place of business in New York as a 

nonresident of New York,8 

As explained by the Court of Appeals, "[t]he primary purpose of CPLR 202 and its 

g Nomura also contends that because the state in which HSBC's main office is located is also its "home State," this 
state must be its residence under the borrowing statute. (~\<~ Nomura Reply, at 11~12,) Nomura undertakes no 
analysis of the purposes for which a national bank's home State is relevant under the banking laws. It accordingly 
also does not make any showing that such purposes are relevant to the purpose underlying the bonowing statute. 
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predecessors is to prevent fomm shopping by a nonresident seeking to take advantage of a more 

favorable Statute of Limitations in New York or, as the Courl also stated, to "discourng[ e] forum 

shopping by plaintiffs who have no significant contacts with New York .... " (AntQJl~ _ _y __ Qgg_~rnl 

NY2d at 528; Nrn:~~-P~tml~-~'~mJA~LY.BJ~y_iJ.~nik, 23 NY3d 665, 676 [2014] [also explaining that 

"the legislature enacted section 202 primarily to prevent forum shopping; i.e., to make sure that 

nonresidents do not select a New York forum and burden New York's state and federal courts 

\:vhen, and perhaps precisely because, their lawsuits are time-barred by the applicable laws of the 

foreign states where the causes of action accrued"].) 

Nomura does not argue, and this court does not find, that this prohibition against forum 

shopping by a nonresident is furthered by precluding a business entity with a principal place of 

business in New York from initiating suit in New York. As held with respect to other business 

entities, a plaintiff with a "significant connectkm with the state does not 'come into' New York 

to take advantage of its laws, the person is already there ... , Establishment of a principal place 

ofbusiness in Nevv' York is a sufficiently 'significant connection' to New York to qualify as a 

~~~_$.,J,,i_tigf:l:tipn_, 834 F Supp 2d 949, 968 [CD Cal 2012] [Pfaelzer, J.] [Countrvwide] [holding 

CPLR 202 inapplicable to AIG and related corporate entities, \Vhich had their principal place of 

business in New York but '\Vere incorporated outside the state],) 

Nomura does not dte, and this court has not located, any authority which analyzes 

whether a national bank's residence for purposes of the borrowing statute is its main office or 
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f_~,'.·~:-._ . . , ' '.\._ ,,_ '-.. ·-.. DOIT{l\.\?1n_g s1a11u.e 

.r·,·"' .. ,_._, ,_; t.~·,~ i:.. •.. ',''.· r.·.e.·. ...~, ·~·,' .. '"' ... .. ~ ...... .t.\:i.~ .. / be iI1 

llO\Vf;.\lCl", 

•_".(_'>'.:·~_i··.• •. ,··._•,·.:·,•,,',',:.,t:-ii·'· _:,"'.· '_,'• :.·._,. ;,. _·,·1.1-.. ~,: _,,··_.:_,,·~· ~.:.",·_·,.,··.1,".,.;;:_:.-..•,·· .,··~' ... ·.~) "'_i_ .. '~·~-} ·.·.'··'.l'.'_,>·.·.'.·.· .;.:...,, .... , '' .,.- ·~,.,.... •,'-1; ,·:-. ~:-o,._ ..... .,:.,... ,.,,,.,C" ~,'..,, ... •''''""'·; ,., .,., .. -..,··~~ .- .. ,~.. , . .,,,,... ~ 1·-:· ·,k .... ~· ·,· ., ',.,.~, ,-., •. ,, ~ ~ .. ,1,· .-~, \°'°•"· q. {-' ~:.. · ~, ~ ·· ~· .. ~-.. .. · ~· :...:.. ·,·.:.-., ....... : :.. ·' .. _L~H\ . .' U~- ... L:....:.· ~1t..:.tt.._:~ t.·~ .. d.:.\..~'UJ.~.1 \._.1.t-:~-.H.h: U: ~;...") ~Ll.Ln.o:....·-'.t:).:.:~.i ~"-"-f·'\."-"-",.:; ~_.:·K 

Dept 2012].)10 

As noted above, a federal court applying CPLR 202 in an .Ri\t1BS action held that 

corporate insurers \Vith a principal place of business in New York were New York residents, 

although they were incorporated outside this state. (C91JJJ.lfJ)Y1~1Y., 834 F Supp 2d 949, supra 

[extensively surveying New York authorities on residence under the borrmving statute].) The 

9 As discussed below, this issue was not addressed in p;m:iiifi!!Ifli!:O:'.>~· 

w Prior to QJ_qJ?.~itflmm.~~' the Court of Appeals had held that an entity incorporated in New York, \'\lith a principal 
place of business in Massachusetts, was a New York resident for purposes of the boirnwing statute. (WX41!.Ufa .. Y 
Yn~t~4..~H~~t~.$ .. fiJ~l.ib:.~ __ Gmir., .. \;Q,, 63 NY2d 872 [1984].) Outside the context of the borrowing statute, the Cm.ni of 
Appeals has observed that "[iJt is generally recognized that a corporation, like an individual, may have a place of 
residence other than its domicile. Corporations often have their principal places of business outside of the State of 
incorporation. The domicile of a corporation is the Stare in which it is incorporated." @~g,5.\.'.Y.C~m.tr~LQ.:r~.Yh9.\md 
L.iD.~~,J_r:u;,_._9.f_N_~w .. X.Qr.k, 306 NY 284, 286l1954]-) I! is also noted lhat in Antone (64 NY2d at 28-30), the Court 
held that an individual may have more than one residence for purposes of the borrowing statute. and that residence is 
not equivalent to domicile. 
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United States Court of Appeals, in applying CPLR 202, has recently observed that "Comts 

within the Second Circuit have consistently held that a business entity's residence is determined 

488257, * 3 [SD NY, No 10 Civ 5999, Feb. 14, 2012] [Daniels, .L]; N<1ti~~I~~Llinim1£irnJg§, __ C_Q_, 

1312, Sept 6, 1996] [Stanton, J.].)u 

As HSBC correctly points out (HSBC Memo. In Opp., at 20-21), Nomura cites no 

authority that the residence of a national bank should be treated difterently than that of other 

business entities by a court in applying the borrov.ring statute. To the extent that Nomura argues 

that Courts have rejected the principal place ofbusiness as the place of other business entities' 

residence for purposes of the borro'v\ring statute, the authority on which Nomura relies does not 

support this contention. (S.,~\'; Nomura Memo. ln Supp., at 11-12, citing Y~rlz:on DirY..£t.9Iho;_$ 

716, affg 2009 WL 1116113 [Sup Ct, NY County 2009] [rejecting the plaintiff corporation's 

claim that it was a resident of New York "by virtue ofits authorization to do business and 

asserted extensive presence here" where, as indicated in the trial court decision, the plaintiff was 

u In Countryyvide, the Court held that a corporation is a New York resident under CPLR 202 if the corporation "is 
either incorporated in Nevv York or maintains its principal place of business there." (834 F Supp 2d at 958.) 

In contrast, the fodernl courts in the Second Circuit appear to hold that only the principal place of business is 
relevant to the determination of where the business entity resides. 0,..P.v..N: .. C.m:~,JA.Q,, 703 Fed Appx at 28 n 1 
[stating, in the case ofa nomesident plaintiff, that "liJt would seem that an economic harm has greater effect on a 
for-profit enterprise's activities at its principal place of business rather than at its place of incorporation"]; Robb 
E.v.flnti.~.i\.~.~!,~~!i,J,J;,~, 2012 \NL 488257, * 3 [in a case involving a partnership, holding that "the sole residency ofa 
business entity for the purpose of the New York borrowing statute is its principal place ofhusiness"].) 
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incorporated in and had its principal place of business in other states] 12; Qg_rgQµ__y __ C.:r.~~lnQ, 102 

AD3d 584, 585 [1st Dept 2013] [holding, vdthout discussing where the plaintiff had 1ts principal 

place of business, that "given the minimal business activities of the [plaintiff] corporation," its 

cause of action accrued for purposes of the borrm:ving statute in its out-of-state place of 

incorporation].) 

In holding that a national bank is a New York resident if its principal place of business is 

here, this court rejects Nomura's contention that the Appellate Division decision in 

R~FiIL~J!IQ1£i:Y§ is dispositive of whether HSBC's claims are time-barred. (See Nomura's 

Memo. In Supp,, at 3.) There, the parties did not dispute that the plaintiff~tmstee, DBNT, a 

national bank, was a California resident, with its principal place of business and main office in 

California. As stated by the Appellate Divisim), each of the defendant-securitizers (Barclays and 

HSBC) "moved to dismiss the action against it, arguing, in pertinent part, that, because plaintiffs 

principal place of business is in California, plaintiffs contractual claim is barred by California's 

four-year statute of limitations". , ." (156 AD3d at 401A02.) The Court was not presented with 

the issue of whether a national bank's residence for purposes of the borrowing statute should be 

considered its main office as opposed to its principal place of business. Rather, the issue before 

the Court was whether "the plaintiff-residence rule or the multi-factor test" should be applied in 

detennining the place of accmal of a rn:mresiden1 RlVIBS trustee's cause of action under the 

bon-cn .. ving statute. (Id. at 402.) In determining this issue, the court accepted the principal place 

of business as the place of the trustee's residence. Here, in contrast, there is no agreement. as to 

12 This reading of Verizon was endorsed by the Appellate Division in a subsequent decision. \Q;>;_QQW __ C.;J,.h~.inin.t 
.V.S.A-J.:m~,, 96 ADJd at 6.5 L) 
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On this record, however, HSBC fails to demonstrate that its principal place of business is 

in fact New York In support of its claim that New York is its principal place of business, HSBC 

relies on the following pleadings and evidence: The complaints in both actions allege that HSBC 

is a national banking association with its registered main office in Virginia and its "principal 

executive office" in New York, New York. (Nomura Asset Acceptance Corp. [NAAC], Series 

2006-AF2 Am. CompL, ir 22; Nomura Home Equity Loan, Inc, [NHELIJ, Series 2007~2 CompL, 

ir 22.) The Annual Reports for 2006 and 2007 filed with the Securities and Exchange 

Commission by HSBC USA Inc., HSBC's parent, state that HSBC's "main office is in Delaware 

and its domestic operations are primarily located in New York State." These Reports also state 

that HSBC's "principal executive offices" are located in Buffalo, New York. (Annual Repmis, 

Aff. of Brendan DeMay [HSBC's counsel], Exs. A at 5, 17; Bat 5, 18.) The Pooling and 

Servicing Agreements for the securitizations at issue state that the "principal corporate trust 

office" of the trustee is located at 452 Fifth Avenue, New York, New York (NAAC 2006-AF2 

and NHELI 2007-2 PSAs, Definition of"Corporate Trust Office," DeMay Aff, Exs, C, D.)13 

t3 HSBC also argues that ihe depositor for each securitization was a New York resident, that the trustee is the 
assignee of the depositor, and that courts look to the residence of the assignor in applying CPLR 202. {See Nomura 
Memo. ln Opp., at 23.) As set forth in the Prospectus Supplements for the securitizations, each depositor is an 
affiliate of defendant Nomura, the sponsor of the securitization, and each depositor is a special purpose corporation 
incorporated in Delaware, with a "principal executive office" in New York, Nev; York The "limited purposes" of 
the depositor include the acquisition of mortgage loans and other assets, and the issuance of securities and notes 
secured by or representing ownership interests in mortgage loans. "[T]he depositor does not have, nor is it expected 
in the future to have, any signifieant assets." (Prospectus Supplements, DeMay Aff, Exs. G at 158-159, Hat l44-
! 45.) 

On this motion, tbe parties do not discuss whether the status of the depositors, as special purpose vehicles (or 
mere conduits), affects the determination of the place where the injury is folt and t.he cause of action accmes for 
purposes oftbe borrowing statute, Nor do they discuss, except in the most cursory fashion, the terms of the Pooling 
and Servicing agreements by which the depositors' rights to the trust corpus were transferred to the trnstee, and the 
extent to which HSBC seeks in these actions to enforce breaches of representations and warranties that were made to 
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In opposition, Nomura points to numerous complaints, answers, and notices of removal 

filed by HSBC in other actions, in which HSBC states that its principal piace of business is 

either in Delaware or, after HSBC relocated its main ofi1ce, in Virginia. (See Nomura Memo. In 

Supp., at 7, Af[ of Daniel Kahn [Nomura's counsel], Exs. J-M, 0-S.) Nomura also cites a page 

from HSBC's website, stating that its principal place of business is in Virginia. ("HSBC Cross-

Border Disclosure," Kahn Aff, Ex.Nat 5.) 

A dispute of fact thus exists as to whether, or to what extent, a national banlc's principal 

executive office is equivalent to its principal place of business and as to where HSBC's principal 

place of business is located. This dispute is not appropriately resolved on a motion to amend, If 

the comi does not ultimately find that HSBC has its principal place of business in New York and 

thus finds that HSBC is not a New York resident, the court will be required by CPLR 202 to 

detennine where HSBC's cause of action accrued. This determination will be made under the 

plaintiff-residence rule, the multi-factor test, or some other standard tailored to the unique 

characteristics of RlvlBS trusts. It is expected that the Court of Appeals' determination of 

I!l:!NIL!;~JJI21!!Y;;; vvill provide much needed guidance on these issues. At this juncture, with 

HSBC's residence in dispute, the court cannot find that Nomura's requested amendment is 

patently without merit 

The court accordingly concludes that Nomura has met the standards for leave to amend 

its answers to add a statute of limitations defense. 

the depositors. On this motion, the court accordingly declines to reach tbe issue of whether the residence of the 
depositors governs for purposes of CPLR 202. 

21 

24 of 34 

[* 22]



[FILED: NEW YORK COUNTY CLERK 10/19/2018 10:25 AM] 
NYSCEF DOC. NO. 446 

INDEX NO. 652614/2012 

RECEIVED NYSCEF: 10/19/2018 

Morgan Stanley's answer, vvhich did not contain a statute of limitations defense, was 

filed on January 22, 2016. (NYSCEF Doc No 81.) By letter dated January 24, 2018, filed 

shortly after the DitNl'L6.w·c1£!Y~ decision, I\;forgan Stanley first sought leave to amend to add a 

statute of limitations defense under the borrmving statute. (Joint Letter, Index No 777000/2015, 

NYSCEF Doc No 403.) 

This action is brought by the same California trustee that brought the actions at issue in 

J)ffN:T!U.m::fl<13_;:;. Here, as in those actions, DBNT does not dispute that it is a national bank with 

its principal place of business in California, and does not claim that it is a resident of any other 

state. (DBNT M.emo. ln Opp., at 12.) Rather, DBNT claims that its residence is not 

"dispositive" under the borrowing statute for purposes of determining the place where its cause 

of action accrued, and that the trust at issue here ls "far less connected to California than the 

trusts considered in [DIHS:1ZB.0..n:;:J1tt§J." (Id. at 12.) DBNT thus in effect argues that, under the 

multi-fa.ctor test that 'vas also considered in R~Nil.!2J1rn!0;:1"i, its cause of action i;;vould not 

accrue in Califrxnia. 

The sole difference in the factors that DBNT points to, in briefing this motion, is the 

percentage of loans that encumber California properties. (ld.) The court notes that this 

percentage does not appear to differ significantly from that in DI~NIL6.m:~Jf!y§. Moreover, as 

Morgan Stanley argues, and DBNT does not dispute, the other factors considered by the Court in 

I>.JINTL.0J1f_dgy§----e.g., the principal administration of the trust in Califi.nnia; the obligation of 

the trust to pay taxes, if any, in California; the origination of all of the mortgages by a California-

based lender; and maintenance of the notes in California-apply equally to DBNT here. (See 

Ivforgan Stanley Memo. In Supp., at 4~5; DBNT Memo. In Opp., at 12-13; Oral Argument 
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Transcript at 25-26.) On the reasoning of PBNTl~m:~J§.)'_~, these factors point to California as 

the place of accrual of its causes of action. Morgan Stanley thus makes a strong shovving, under 

IlIU:iil~_§.I.d~}~§, of the merit of the proposed amendment to assert a statute of limitations 

defonse under the borrowing statute. 14 The critical issue, to which the court turns, is accordingly 

whether the standards for leave to amend are othen.vise satisfied. 

DBNT argues that Morgan Stanley waived the statute of limitations defense by virtue of 

its failure to assert the defense in its original ans\ver, and that "[w]aiver is waiver, and leave to 

amend cannot cme it." (DBNT Memo. In Opp., at 8.) For the reasons stated, and on the 

authority cited, in the above detem1ination of the HSBC Actions, this contention is without 

merit 

DBNT also argues that leave to amend should be denied because Morgan Stanley lacks 

an excuse for its delay in asserting the defense. (DBNT Memo. ln Opp., at 9.) Morgan Stanley 

argues in its briefing of the motion that, under governing law, an excuse need not be shown in 

the :absence of prejudice. (Morgan Stanley Reply, at 7 .) At oral argument it also argued that it 

sought leave promptly after the Appellate Division decided DB.tfC/.H,?:rclay§ which, it asserts, 

represented a "development in the case lmv." (Tr. at ] 4,) Here, as in the HSBC Actions, the 

parties were aware of a potential defense under the borrowing statute and Morgan Stanley could 

H In so holding, the court rejects DBNT's claim that the amendment lacks merit because this action, unlike the 
actions decided by Pl?_%'{V)3_~!:~J.~)~- pleads a failure to notify claim that is timely in whole or in part. (See DBNT 
Memo. In Opp., at 13-14.) The fact that the action may not be subject to dis.missal in its entirety based on the statute 
of limitations defonse does not render the amendment plainly iacking in merit or, as argued by DBNT, "futile." 

The court also declines on this motion to consider DBNT's argument that the depositor for the securitization has 
its principal place of business in New York, and that the residence of the depositor, as DBNT's assignor, Cl)ntrols for 
purposes of the borrowing statute. By letter dated May 16, 2018, DBNT purpl)rted to jo[n in the argument of HSBC 
to this effect, although DBNT did not assert this argument in its brief In any event, for tbe reasons stated above 
with respect to the HSBC Actions(;:;~,~ n 11, ~!J-prn), the record is not sufficiently developed to permit determinatlon 
of this argument. 
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have asserted the defense prior to the decision in PRNIDl~rgl~y§. As in the HSBC Act.ions, 

however, the absence of a compelling excuse is not deterrninat.ive as to whether leave t.o amend 

should be &:rranted, given DBNT's failure to show that it is prejudiced or surprised by the 

amendment. 

In support of its claim of prejudice, DBNT argues that "in reliance on" Morgan Stanley's 

failure to asse1t the statute of limitations defonse, it conducted expensive and burdensome 

discovery and, in paltlcu!ar, reviewed hundreds of thousands of documents, reundervl'rnte over 

400 loans, and served expert reports. (DBNT Memo. In Opp,, at 1, 11 .) Morgan Stanley argues, 

and DBNT does not dispute, that DBNT continued to conduct complex, expensive discovery in 

another RlvlBS case brought by DBNT in \Vhich the defendant asserted the statute of 

lirnitations.15 (tvforgan Stanley Reply, at 5, citing Joint Letter, Ex. C [Index No 777000/2015, 

NYSCEF Doc No 405].) Under these circumstances, the court finds unpersuasive DBNT's 

assertion that the extensive discovery here would have been avoided had Morgan Stanley 

asserted the statute of limitations defense. 

The court is also unpersuaded by DBNT's contention that it is prejudiced because it has 

"lost the opportunity" to conduct discovery relevant to the statute of limitations defense. (See 

15 In this case, P~JJ1;1dH~.-~m1k.N~tim:mLLrn~LQ.?_.JEQ~S.£Q.QZ:.LL:v:J;;,4\JiElrn.L[QIP, (Index No 651957/2013 [EQLS 
Action]), a dissolved defendant-originator moved to dismiss under the Minnesota statute of limitations, and the 
dissolved defendant and a second defendant-originator moved to dismiss under the New York statute of limitations" 
The borrowing statute was not at issue on the motion. By decision dated May 25, 2016, thls cowt granted the 
mo!ion only to the extent that it was based on the Minnesota statute of limitations. (2016 \VL 3017760, mod on 
Q\h~r. gr_@_i1g1154 AD3d 605 [1st Dept 2017l) The remaining defendants, a second originator and the securitizer--­
defendant, then filed an answer, dated August 3, 2016, which asserted the statute oflimitations. As DBNT 
admowledges in a letter to this court regarding defendants' request for a siay in rhe instant action and the EQLS 
Action, DBNT completed fact discovery and served its initial expert reports, notwithstanding the assertion of the 
statute oflimitations defense in the answer in the EQLS Action. {Joint Letter, Ex, C [Index No 777000/2015, 
NYSCEF Doc No 405].) 
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DBNT Memo. In Opp., at 10.) To the extent that DBNT c.laims that it requires discovery on the 

administration of the trust and its assets(~~~ i~t.), this infomrntion is largely within its own 

possession. To the extent that DBNT also claims that it requires infonnation regarding the 

California discovery rule (see id.), this discovery can still be obtained if it is not barred by 

As the Appellate Division explained in J)BNILJ2.q:r~1_qy~, under California lm:v, "a 

discovery rule may app!y in contract cases where breaches will not be rng~mxmhlr discoverable 

by plaintiffa until a future time." (156 AD3d at 404 [internal quotation marks and citation 

omitted].) The Court held, on the record of the motion to dismiss, that DBNT's breach of 

contract claims were "nm saved by California's discovery rn!e, inasmuch as the record 

establishe[ d] that plaintiff reasonably could have discovered the alleged breaches within the 

limitation period, based on information in the prospectuses, the undenvriting and default 

infrlrmation it received after the closing!' (Id.) 

DBNT asserts that discovery would enable it to "developU evidence concerning what 

infonnation was available concerning Morgan Stanley's breaches; \Vhat was done, not done, and 

why; and the ordinary practice for trustees of securitization trusts, More importantly, the Trustee 

could have an engaged an expert to opine on whether it acted with reasonable diligence here." 

(DBNT Memo. In Opp., at 10-11.) DBNT does not undertake any analysis of the record that the 

P!3NILB.m.~Jgy) Court had before it when it determined that the California discovery rule did not 

save DHNT's cmnplaint In particular, DBNT does not address whether there is any relevant 

difference between the pleadings in the cases before the RJ2NTLB§,U'.£L~y~ Court and the 

cornplaint here, or \Nhether the PBNI!J?..i:lrclay] Court had any evidence before it. On this 
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record, this court cannot determine whether the DBNTl..BJ!f9l.<.!f~ reasoning on the California 

discovery rule V\.rill effectively bar the discovery that DBNT seeks here. 

Even assuming that DBNT can ultimately show that it is entitled to, and needs, discovery 

regarding the California discovery rule, DBNT will not sustain prejudice because the discovery 

I'.h~Jl.11§:., 68 AD3d 652, 654 [1st Dept 2009].) Cost shifting, if appropriate, can also be 

considered. (See CPLR 3025.) 

The court accordingly concludes that Morgan Stanley has met the standards for leave to 

amend its answer to add a statute of limitations defense. 

In the HSBC Actions, Nomura seeks a stay of expert discovery pending the Court of 

Appeals' decision of the D~.NI!J3ai:f:1@-Y~ appeal. As authorized by this court, the request for a 

stay in these actions is made not in the motion for leave to amend the answer, but by separate 

letter applications, dated March 20, 2018. The defendants in seven other breach of contract 

actions brought by HSBC-five against Nomura and t\vo against Merrill Lynch Mortgage 

Lending, lnc, and other entities (Merrill Lynch)-also seek such stays by letter applications, 

dated March 20, 2018. 16 

36 The other actions brought by HSBC in \Vhtch defendants seek stays of expert discovery are as follO\"/S: Nomura 
A~~!<LA_~gQ))~.<:i,Df,~_.CQJ:l):,, __ 2QQ_{i~_s.4.Y .. NW!1J+J.~.Crn.~Ut4 .. Ci!Dl1i!LlD\.', (Index No 653390/2012); }':LQmW~tA~;il{t 
Ago<~I't~rn.-~~-(\?fi;i:,,_2QQ_{i::S} _ _y _ _N5;m1w~.Cx~.~H.t.& .. (Witi!l..Jng_, (Index No 652619/2012); NS!!I!!1rJLA~~~tAo<f,~:P~mw~ 
C_~HJ>_._L'.?Q_Q7_:1-'o:'._NmTI-1n:~L(.):~~UL~ .. G.~dt~Lim~.'- (lndex No 652842/2014 ); Nm:rnxrnJJQm!LfalldikJ,,mm.,Jng,,.)95!§.: 
EM_2_Y_NQm1\rn __ (.):~~H __ &:__(:_~r;H_~LJn~.'- (Index No 653783/2012); Ngm:m:~J-_l;g_m_~_E:;mib·.I&~!LJn.g_,,_J.Q0_7_:JxNRrn.w:;i 
C.rn_t;Ut~_.C~p_it~LJnf,, (Index No 651124/2013); M.~rr.Ul.L:;:nf.b .. AJJg,:n_uitiYQ _ _NQrn._A~~mLTm.~L .. :f.QQ.7::QAR,? __ ,t_~Jm.H.l 
LYTI~l1-Mm1g;gg __ L!1n4.in.z,_Jiw ... (lndex No 652793/2016); Mg,:.n:HL1;:xii;h__Alt~m~tiY~.NQ1~,,t~.~s.QtTrn~t--2QQ.7.::A1s 
M_~rrj_UJ"y:ngh_M9_i1g~g~ __ Ll{n\t_m.0, .. hw"' (Index No 652727/2014). 
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As held above, although Nomma's motion is not patently without mer.it and should be 

granted, HSBC raises a bona fide issue of fact as to whether its principal place of business is in 

New York and it is therefore a New York resident, rendering the borrovving statute inapplicable. 

As also explained above, the issue in DJ~_~]:IB.w<;J!'JY~ is where the cause of action accrues under 

the boITowing statute in an action brought by a D9Xff~.~i~nt RMBS trustee. 

Although there are some factual differences between the HSBC Actions and the seven 

other actions brought by HSBC, in all of the actions HSBC's claims as to its residence are the 

same. HSBC acknowledges that its main office was in Delaware at the time of accrual of its 

breach of representations and warranties cause of action, but maintains that its principal place of 

business is, and was, in New York. Jn none of the actions does Nomura or Merrili Lynch make 

any showing of a likelihood that HSBC will be unable to establish its residence in New York, 

and that HSBC's claims will thus be su~ject to, <-md time-barred under, the borrowing statute. 

Put another way, they make no showing of a likelihood that the .R~NI/S_f!r~hU:5. decision will be 

dispositive of the timeliness of the actions brought by HSBC as trustee. Under these 

circumstances, the court declines to exercise its discretion to stay discovery in these actions 

pending the appeal. (See Patrick .M. Connors, Practice Commentaries, l'vkKinney's Cons Laws 

of NY, Book 7B, CPLR C2201:1 l.) 

The court reaches a contrary result in the DBNT Action and in the EQLS Action 

brought by DBNT, in which stays of expert discovery are sought pending the J?.ffNJ/Barcli'.1-X§ 

appeal to the Court of Appeals. The request for the stay is made in the motion for leave to 

amend in the DBNT Action and in a separate authorized letter application in the EQLS Action" 
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(DBNT Memo. In Supp., at 4-7; Joint Letter, Exs. B, C [Index No 777000/2015, NYSCEF Doc 

Nos. 404, 405).) 

In these Actions, it is undisputed that DBNT is a California, not a New York, resident. 

As the boffowing statute is therefore applicable, the place •.vhere DBNT's cause of action 

accrued must be determined. DBNT attempts to distinguish the factors in the DBNT and EQLS 

Actions from the facmrs cited by the D~NT/Barcla'i.§ Court in finding that California would. be 

the place of injury if a multi-factor test, rather than a residence~rule, were applied. On the 

reasoning of b;?n.NI!.l?1'H:~.l.§y~, however, significant factors in tht~ DBNT and EQLS Actions, 

regarding the administration of the trusts and their assets, also point to California. 

As held above, Morgan Stanley makes a strong showing, under existing law as artkulated 

in RitN1ZB..0..r~1@S.§, of the merit of the proposed amendment On the appeal ofDBNitJ3arch1.t.§~ 

tht.~ Court of Appeals will decide the standards for application of the borrowing statute to DBNT 

as trustee. It is therefore also highly likely that the Court of Appeals' decision will be dispositive 

of the tirnel.iness of DBNT's claims for breaches of representations and warranties in the DBNT 

and EQLS Actions. Contrary to DBNT's contention, the pleading in the DBNT and EQLS 

Actions of a failure to notify cause of action, which was not at issue before the PBNTi~.m:\:;10.Y§ 

Court., does not militate against the requested stay. The timeliness of the failure to notify cause 

of action is also subject to detennination under the borrowing statute, and the scope of expe1i 

discoverv will be affected bv the extent to \:vhich there are timelv claims for alleged breaches of . ,/ ,/ 

Inc., 59 l'.vlisc 3d 754 [Sup Ct, NY Com1ty 2018] [this court's decision discussing the accrual 

dates for failure to notify claims].) Under these circumstances, the court will exercise its 
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discretion to stay all expert discovery in the DBNT and EQLS Actions pending determination of 

the DBNT/Barcla\'s appeal. 
>>HHH>•••••••••••••••••••HHH>;>"H• 

It is hereby ORDERED that the motion of defendant Nom1rra Credit & Capital, Inc., in 

HSBC Bank: USA., National Association, as Trustee v Nomura Credit & CanitaL Inc. !Index No 
••••••••••••••••••••,•.•••.••,•,•••,•,•,•,••••••••••••••••••••••••••••••••••••••••••••••••••••>>>>>>>>>>>>>HH .. >'>'>>~ ........ - •• -. ............................................. ooo••••••••>>>>>>>>>>>>>H>'>'>'>'>'>~'>"""··············••V \. 

652614/2012, Motion Seq No 009), for leave to amend its answer is granted to the extent of 

granting leave to said defendant to serve and file the amended answer annexed as Exhibit A to 

the Affinnation of Daniel Kahn In Support of Defendant's Motion; and it is further 

ORDERED that the amended ans\ver shall be deemed served upon service of a copy of 

this order \Vith notice of entry; and it is further 

ORDERED that the motion of defondant Nomura Credit & Capital, Inc., in HSB{~_J;!l!.Pk 

Motion Seq No 009), for leave to amend its answer is granted to the extent of grnnting leave to 

said defendant to serve and file the amended answer annexed as Exhibit B to the Affinnation of 

Daniel Kahn Jn Support of Defendant's Motion; and it is fu1iher 

ORDERED that the amended answer shaJJ be deemed served upon service of a copy of 

this order with notice of entry; and it is further 

ORDERED that the letter applications, dated March 20, 2018, by Nomura Credit & 

Capital, Inc. in the two-above captioned actions which are the subject ofthis decision and order, 
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for a stay of expert discovery pending hearing and detem1ination by the Court of Appeals of 

fil..@.tf&l _NY3d_, 2018 \VL 4440302 [Sept 18, 2018]), are denied, pursuant to separate 

orders to be fi !ed in said actions; and it is forther 

ORDERED that the motion of defendants Morgan Stanley Mortgage Capital Holdings 

Ci\d.t~UJr!kIJ.p.Jt,§J"'U: (652877/2014, Motion Seq No 006), is granted to the following extent: 

1. Leave is granted to defondants to serve and file the amended answer annexed as 

Exhibit A to the Affirmation of Brian S. Weinstein In Suppmt of Defendants' ]\/lotion; and the 

amended answer shall be deemed served upon service of a copy of this order with notice of 

entry; and 

2. All expert discovery in this action is stayed pending hearing and determination by the 

Court of Appeals of Q.BNI/B_<'l!_i,)~y;'i; and it is further 

ORDERED that the letter application, dated January 24, 2018, of defendants in Esillfir~1 

for a stay of discovery is granted, pursuant to a separate order to be filed in said action, to the 

extent of staying all expert discovery in the action pending hearing and determination by the 

Court of 1\ppeals of DJINILfi.§JSl<Jy_~; and it is further 

ORDERED that the letter applications, dated IV[arch 20, 2018, by defendants for a stay of 

expeli discovery pending hearing and determination by the Court of Appeals of PB:N'.E~<:tr:'5Jft.Yf?, 
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a.re denied, pursuant to separate orders to be filed in the following actions: Nm:riJti:i:t:A~~-e;;~t 

Dated: New York, New York 
October 18, 2018 
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