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Short Form Order 

.$\9)retne (ourt oftfie (Ountg of.$uffoli CO Py 
.$tate of New 'Y'orli - Fart XL~ 

PRESENT: 
HON. JAMES HUDSON 
Acting Justice of the Supreme Court 

x--------------------------------------------------------x 
Jn the Matter of the Application of 

55 WAINSCOTT HOLLOW, LLC, 

Petitioner, 

For a Judgment Pursuant to Article 78 of the C ivil 
Practice Law and Rules, 

-against-

THE PLANNING BOARD OF THE TOWN OF 
EAST HAMPTON, 

Respondent, 

-and-

ALAN COHEN, BRIAN RAEMAKERS, 
JOSEPH NEUHAUS, 11 HAMPTON REAL 
EST A TE, LLC, JOHN BUITRJC and FIONA 
DUFF, 

Intervenors. 

x--------------------------------------------------------x 

INDEX N0.:010237 /2015 

MOT. SEQ. NO.: 003- Mot D 

ESSEKS, HEFTER, ANGEL, DiT ALIA & 
PASCA,LLP 
Attorneys for the Petitioner 
108 East Main Street 
P.O. Box 279 
Riverhead, NY 11901 

TOWN A TI'ORNEY, 
TOWN OF EAST HAMPTON 
Attorneys for the Respondent 
159 Pantigo Road 
East Hampton, NY 11937 

TWOMEY, LA THAM, SHEA, KELLEY, 
DUBIN & QUARTARARO, LLP 
Attorneys for the Intervenors 
33 West Second Street 
Riverhead, NY 11901 

Upon the following papers numbered I to 23 read on this Motion/Order to Show Cause for Other Reliefs; Notice 
of Motion/ Order to Show Cause and supporting papers 1-16; Notioe of C1oss Motion and sttpporting papo1s !!., 
Answering Affidavits and supporting papers 17-23; Reply Affida'1it.s tmd st1pp01ting papeis !!.;(aud afte1 hea1 iug oot111Sel 
in s12ppo11 and opposed to the rnotion) it is, 
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ORDERED that the motion (seq. no.:003} of Petitioner 55 Wainscott I follow l ,J .C, 
("Petitioner"), requesting cancellation of the notice of pendency riled by lntervcnors against 
property located at 55 Wainscott Hollow Road, Wainscott, New York 11975 pursuant to 
CPLR §~650 L 6514 (a) and/or 6514 (h), awarding costs and expenses, including J\llorneys· 
foc.;:s incurred by 55 Wainscott as a result of the filing and cancellation of the notice of 
pendcncy pursuant to CPLR §6514 ( c) is granted and as to that portion of the motion 
request ing sanctions against Intervenors pursuant to 22 NYCRR § 130- 1 .1 , same is referred 
to a hearing bcf<.>rc the Court to be held on Tuesday, November 27111

, 2018 at 10:00 am, at 
the New York State Supreme Court of Suffolk County, Part XL One Court Street, 
Riverhead. New York to determine whether sanctions are warranted. 

·Aed(ficare in tuo proprio solo non lice! quod alteri nocear (3 Inst. 120 I I). This was 
the law under The Emperor .Justinian: To build upon your own land what may injure another 
is not lawful. The case at har demonstrates that the ancient quan-cls which moved the pen 
of tht.· learned Tr<::bonian continue to vex us in the present duy. 

This matter comes before the Court following the June20111. 2016 Order which granted 
Petitioner's application and directed Respondent to grant final approval of the subdivision 
map. the failed appeal of the Intcrvenors. and the March 24ch, 20 I 7 Order which denied 
Intervenor's motion for a con-ected judgment to include the step of prelimina1y approval 
before granting final approval to Petitioner's project. 

The issue before the Court on this motion (seq. no.:003) is a narrow one, whether the 
notice of pcndcncy filed by the Intcrvenors against the subject property should he canceled. 
For the reasons detailed below. the Court finds for the Petitioner. The filed notice of 
pend ency is cancded, pursuant to CPLR §6514 (b ). 

Jntervenors' Notice of Pendency 

CPLR §6501. Notice of Pcndency; Constructive Notice provides. in pertinent part: 
"/\ notice of pendency may be filed in any ac6on in a court of 
the state ... in which the judgment demanded would affect the 
title to, or the possession, use or enjoyment of real propcrty ... A 
person whose conveyance or incumbrance is recorded after the 
fili ng of the notice is hound by all procecdtings taken in the 
action after such filing to the same extent as a party."' 
McKinney's CPLR §650112018] . 

"The notice ofpendcncy procedure replaces the common law !is 
pendens. an age-old doctrine pursuant to which the very 
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existence of a suit asserting a right to defendant's real property 
was constructive notice of plaintiffs pre-existing rights ... The 
notice or pcndency statutes. which first appeared in New York 
in 1823. modified the common law by imposing on the plaintiff 
the burden of filing a notice of pcndency in a c1~ntral registry ... '" 
(McKinney's CPLR ~6501 Practice Commentaries. Vincent C . 
Alexander 120 I 81: see /11 re S11kow, 97 NY2d 436, 440-41. 741 
NYS2d I 75, 178-79. 767 NE2d 666. 669-70 r1002 J). 

''The principle is as o ld as the court of chancery itself. that the 
commencement of a suit there, which is duly prosecuted in good 
faith and followed by a decree, is constructive notice to every 
person who acquires an interest from the defendant in the 
su~ject matter of the suit pendente lite, of the legal and equitable 
rights of the complainant as charged in the bi II and cstah l ished 
by the decree" (Parks v. Jackson ex 1/em. He111/ricks. 11 Wend 
442. 45 L Lock Rev Cas 323, 25 Am Dec 656 I Court for the 
Correction of Errors of New York January I. 1833 j). 

··Despite the potentially broad reading that might be given to the terms ·use and 
enjoyment· of real property, the Courl has confined the notice ofpendency to cases in which 
the plaintiff claims an interest in the defendant's land."' (McKinney's CPLR §650 I Practice 
Commentaries. Vincent C. Alexander [2018]. 

"'The cases hold that a notice of /is pendens cannot be filed where th~ party who has 
tiled it claims no right. title or interest in or to the real estate against which it is filed. and 
where the suit concerns simply some encroachment or wrong .. . ·· (Bra1111sto11 v. A11clwr11ge 
Womls, Inc .. I 0 NY2d 302, 305. 222 NYS2d 316, 318. 178 NE2d 717, 7 I 8 I 19611; citing 
Hailey J1.A110. 91 Sickels 569. 136 NY569. 575-77, 32 NE I 068. I 069-7011893]; O'Cmmor 
v. Long. 283 AO 887. 129 NYS2d 905 f2d Dept 1954] : Starkie v. Nib Const Corp, 235 AD 
699. 255 NYS 40 I [2d Dept ·19321: McManus v. Wei11stei11, I 08 AD 30 I. 95 NYS 72411 st 
Dept 19051: Ackerman v. True. 44 AD 106. 60 NYS 608 I r 1 Dept 18991). 

fn the cas~ at bar. lntervenors do not assert a right. title or interest in or to Petitioncr·s 
real property. lntervenors. by their Counsel. Christopher Kelly in paragraph 7 of his 
affirmation in opposition states: .. lntervenors were critical of the layout of Pet itioncr·s 
subdivision application for the property.·· 
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Notably. Intervcnors rail to assert that they or any of them have any claim of right title 
or interest in or to the subject real property. f ntervcnors ' opposition to Petitioner·s instant 
motion for cancellation of the notice of pendcncy contains no such claim of ownership or 
dominion. 

Although lntcrvcnors have filed an impressive opposition to the motion. same is 
fa tally deficient in its lack of properjustification for the filing .. maintenance and continuation 
or its notice of pt~ndency. 

lntcrvenors filed notice of pendency is from its inception improper by law. 

Tntervenors arc seeking to invoke the ancient and repudiated "Doctrine of Ancient 
Lights." In principle. the Doctrine was pied by the landowner upon whose land the light had 
shone from time immemorial; in other words, ··don ·t build near my place and disturb my 
vista.·· 

English Courts later phrased it thus: 

"/\.proprietor of land has no right to erect an edifice on his own 
ground, interfering with the due enjoyment of adjoining 
premises. as by overhanging them, or by throwing water from 
the roor and eaves upon them, or by obstructing ancient lights 
and windows'· (Broom. Max. 369.). 

··The doctrine of presumption of right by gram or otherwise as 
applied to the windows of one person overlooking the land of 
another. so that by an uninterrupted enjoyment for twenty years 
the owner acquires a right of action against his neighbor for 
stopping the lights by the erection of a building upon his own 
land. forms no part of our law; such a rule is not adapted to the 
circumstances or cxistingstatcofthings in this country' ' (Parker 
& Edgarto11 •'· Foote, I 9 Wend. 309 (Supreme Court of 
Judicature of New York 1838}). 

ln the case at bar. the subdivision plans of Petitioner have been reviewed hy this Court 
and approved hy Respondent Town of East Hampton. New York. and the decisions have 
been served upon Intcrvenors. 
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lntervcnors · claims that they are attempting lo prevent a misuse of neighboring land 
is disingenuous at best and without legal claim at worst. The Court finds that lntcrvenors 
have foiled to rile their notice of pendency in good faith~ rather they filed to improperly delay 
the case. 

Petitioner's request in the instant motion (seq. no.:003) pursuant to CPLR §6514 (b) 
that the notice of pcndency be cancelled, and pursuant to CPLR § 6514 ( c) that costs and 
expenses and Petitioners /\ttorncys ' fees be awarded to Petitioner in prosecuting and 
defending this motion (seq. no. :003) is granted. Petitioner will suhmit an itemized statement 
of costs and a detai led affirmation of /\ttorneys · fees incurred in this motion (seq. no. :003) 
to the Court for consideration. 

Sanctions 

"lfthe action is known to be one in which a notice of pendency 
may not properly he filed, counsel should also take note of Part 
130 of the Rules of the Chief Administrator, which aulhorizcs 
the imposition of monetary sanctions for frivolous litigation 
conduct." (McKinney's CPLR §6501Pract.ice Commentaries. 
Vincent C. Alexander 12018 I). 

22 NYCRR §130-1.1. Costs; Sanctions provides, in pert inent par1: 

"(a) The court in its discretion. may award to any party or 
attorney in any civil action or proceeding before the court ... costs 
in the form of reimbursement for actual expenses reasonably 
incurred and reasonable attorney's fees, resulting from frivolous 
conduct as defined in this Part. in addition to or in lieu of 
awarding costs, the court in its discretion may impose financial 
sanctions upon any party or attorney in a civil action or 
proceeding who engages in frivolous conduct as defined in this 
Pan ... 

(b) The court. as appropriate. may make such award of costs or 
impose such financial sanctions against either an attorney or a 
party to the litigation or against both .. .Thc award or sanct ions 
may be imposed upon any attorney appearing in the action. or 
upon a partnership. firm or corporation with which the attorney 
is associated. 
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(c) For purposes of this Part, conduct is frivolous if: 

( l) it is completely \.vithout merit in law and cannot be 
supported by a reasonable argument for an extension. 
modification or reversal of existing law: 

(2) it is undertaken primarily to delay or prolong the 
resolution of the litigation, or to harass or maliciously injure 
another: or 

(3) it asserts material factual statements that arc false. 

(d) t\n award of costs or the imposilion of sanctions may he 
made either upon motion on compliance with CPLR 2214 or 
2215 or upon the court·s own initiative. a fter a reasonable 
opportunity to be heard. The form of the hearing shall depend 
upon the nature of the conduct and the circumstances of the 
case. (McKinney's 22 NYC RR § 130- I. J f 2018 J). 

The imposition of sanctions must besought by motion ( Yankee Trt1ils, Inc.•'· Jardine 
/11.rnrtmce Brokers, /11c •. 145 Misc2d 282, 546 NYS2d 534 lSup Ct Rensselaer County 
19891: see Cercie/lo •·.Admiral lllsurance Brokerage Corp •. 90 AD3d 967, 936 NYS2d 224 
l2d D~pt '.WI I I). 

t\ court may award a party ·'costs in the form or rcimhursemcnt for actual expenses 
reasonably incurred and reasonable attorney's Ices resulting from frivolous conduct .. (Board 
o.f Mgrs. ofFoimdry lit Was'1i11gto11 Park Co11domi11ium v. Foundry De•'• Co., /11c., 142 
!\D3d 11 24. 1125, 38 NYS3d 60 f2d Dept 20161). 

··111 addition to or in lieu of awarding costs, the court. in its discretion may impose 
financial sanctions upon any party or attorney in a civil action or proceeding who engages 
in frivolous conduct (22 NYCRR §130-1 .l[af' (Id.; see Strunk.,, New York State Bd. of 
Electilms. 126 t\D3d 779. 781. 5 NYS3d 498 j2d Dept 20 1)1). 

.. Conduct of the Dcfendanrs Attorney was fri\'olous within the 
meaning of 22 NYCRR §130-1.1 ( c) where he conlinucd to 
advancc his contention relating to the affidavit...-which was 
completely without merit in law, in contravention of th~ 

Supreme Court·s prior ruling. Moreover. that contention could 
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not be supported by a reasonable argument for an extension, 
modification. or reversal of existing law, and the conduct of the 
attorney appears to have been undertaken primarily to delay or 
prolong the resolution of the litigation,. (Tamburello l'. 

Tllmburello. - NYS3d- , 2018 WL 502005 I l 2d Dept 20181 : see 
Weissma11 v. Weissman, 103 AD3d 886, 961 NYS2d 472 12d 
Dept 2013L Thames Realty, LLCl'. Robinso11, 85 AD3d 851. 
925 NYS2d 585 f2d Dept 2011 l; Mascia v. Maresco, 39 AD3d 
504, 833 NYS2d 207 I 2d Dept 2007]). 

Petitioner asserts in its motion that lntervenors. throughout their 
involvement in this case. have engaged in a pattern of malicious motion 
practi<.:e and frivolous legal delay which has caused significant financial 
damage to Petitioner. 

Petitioner. in its instant motion (seq. no.:003) has requested: 

·'an a.ward of additional costs and expenses. including attorney's 
tees. and/or the imposition of sanctions against Intervenor's 
counsel pursuant to 22 NYCRR § l 30-1.1. .. " in relation to lhe 

filing of the subject notice of pendcncy. 

If proven. such conduct is subject to the imposition of costs and sanctions by this 
Court. 

It is the Order of this Court that a hearing be held pursuant to 22 NYC RR ~ 130-1.1 
to determine the issue of cosL<; and sanctions against Intcrvcnors. 

The request of Petitioner in its motion (seq. no.:003) for sanctions against Intervenor 
pursuant to 22 NYCRR § 130-l. I will be considered at a hearing on Tuesday, November 
27•h, 2018 at 10:00 am . 

The foregoing decision constitutes the Order of the Court. 

DATED: OCTOBER 30'\ 2018 
RIVERHEAD, NY 

Page 7 of 7 

[* 7]


