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R LI At an [AS Term, Par‘s 81 of the Supreme
I ‘5«&@ ~ Court of the State of New York, held in and
ZLIBKOY 19 R 9: 23 for the County of Kings, at the Courthouse, at
360 Adams Sireet, Brooklyn, New York, on

the 14" day of November, 2018.

PRESENT:
HON. CARL J. LANDICINO,
. Tustice,
e e MM WM e EmuM MM amme o edamemmem— e X
OGUNWALE ELEBUTE, Index No.: 520675/2017
Plaintiffs,
DECISION AND ORDER .

‘ - against - -
NORTHWELL HEALTH, INC., NORTHSHORE Motions Sequence #1
UNIVERSITY HOSPITAL and JOHNNY RAY
MARQUEZ, ;

Defendants. v - , ’ . .
___________________________________ X
Recitation, as required by CPLR §2219(a), of the papers considered in ﬂi(’: review of this
mation: - |
Pilgers Numbered

Notice of Motion/Cross Motion and , '
Affidavits (Affirmations) Annexed......ooococveveeenvviiircansnnns I 1/2,
Opposing Affidavits (Affirmations)... ... 3.
Reply Affidavits (Affirmations)....c.oovercvieemnneinsecvenrsenins 4

After a review of the papers and after oral argument the Court determines as follows:
This- action concerns a motor vehicle accident that occurred on March 29, 2017, On that
day, the Plainﬁff Ogunwale Elebute (hereinafter the “Plaintiff”) was in?faived in a motor vehicle
collision with a vehicle owned by Defendant Northshore University. Ho:spital {(hereinafter
~“Defendant Northshore”) and operated by Defendant Johnny Ray Marquez (hereinafter
“Defendant Marquez”). The Plaintiff alleges that the vehicle owned byi Defendant Northshore ran
into and struck the Plaintiff’s vehicle while the vehicles were travelmg' on the Brooklyn Queens

Expressway at or near its infersection with Degraw Street in Brooklyn, New York,
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i
§
Plaintiff now moves for summary judgment (motion sequence ﬁl;) on the issue of
liability. Plaintiffs contends that he was slowing down in his tane when };Ie was struck by the

i

Defendants vehicle and that his conduct did not contribute to or cause the accident. In opposition,
the Defendants contend that the instant motion is premature as discover}; has not been completed
and that the motion should otherwise be denied given that the Plaintiff has failed to meet his
prima facié burden. | "
It has long been established that “[slummary judgment is a drastic remedy that deprives a
: litigant of his or her day in court, and it *should only be employed when‘ there is no doubt as to
the absence of ’;riable issues of material fact.”” Kofivas v. Kirchoff, 14 AD3d 493 [2™ Dept,
2003], citing Andre v. Pomeroy, 35 N.Y.2d 361, 364, 362 N.Y.S8.2d 131, 320 N.E.2d 853 {1974].
The proponent for the summary judgment must make a prima facie showing of entitlement to
judgment as ﬁ matter of law, tenderiné sufficient evidence to demonstrate absence of any material
issues of fact. See Skeppard—Mobéey v. King, 10 AD3d 70, 74 [2¥ Dept,§2€3{}4], citing Alvarez v.
Prospect Hospital, 68 N.Y 2d320, 324, 508 N.Y.S.2d 923, SQI N.E.2d 572 [1986]; Winegfad V.
New York Univ. Med Ctr, 64 N.Y.2d 851, 853, 487 N.Y.8.2d 316, 476 N.E.2d 642 [1985}.

- Once a moving party has made a prima facie showing of its entitlement to summary

judgment, “the burden shifts to the opposing party to produce evidentiary proof in admissible
form sufficient to establish the existence of material issues of fact which require a trial of the
action”Garnham & Han Real Estate Brokers v Oppeﬁéeimer, 148 A‘{}Ecli 493 [2™ Dept, 1989].
Failure to make such a showing requires denial of the motion, regardlesls of the sufficiency of the

f ﬁppcsing papers. See Dem;s*hfck W, Cmty Hous. Mgmt. Corp.,34 AD3 ! 518, 520, 824 N.Y.S.2d.
166, 168 [2™ Dept, 2006]; see Menzel v. Plomick, 202 A.D.2d 558, 55 8;559; 610 N.Y.S.Ed 50
[2% Dept, 1994}, L

(131

In general, motions for summary judgment have been denied as premature ““where facts

essential to justify opposition to a motion for summary judgment are exclusively within the
‘ 2
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knowledge and control of the movaﬁt, summary judgment may be deniegi..” This is especially so
where the opposing party has not had a reasonable opportunity for discio;sure prior 1o the making
of the motion,’”AJuseinoski v, New York Hosp. Med, Ctr. onueens, 29 A.D.3d 636, 637, 815
N.Y.S.2d 183, 184-85 [2* Dept, 20(}6], citing Baron v. Incorporated Vil. of Freeport, 143
A.D.2d 792, 792-793, 533 N.Y.8.2d 143 [2™ Dept, 1988). However, affidavits submitted in
support of summary judgment may be sufficient to establish a movant’s prima facie burden and
prematurity is only applicable if it would lead to information not in the ;;osséssi(}n of the
oppr;‘)nentbf the motion. See Cajas»Romero v. Ward, 106 A.}j.,’id 850, 852, 965 N.Y.8.2d 559,
561 [2™ Dept, ‘2013}; Boorstein v. 1261 48th St. Condo., 96 A.D.3d 703, 704, 946 N.¥Y.5.2d 200,

202 [2™ Dept, 2012].

Turning to the merits of the motion (motion sequence #1) by the Plaintiff the Court finds
that the movant has provided sufficient evidence to meet his prima facz‘é burden. The Court finds
that the affidavits presented in support of the motion is sufficient to establish the movant’s prima
facie burden and that the Defendants have “failed to demonstrate that discovery méy lead to

relevant evidence or that the facts essential to justify opposition to the motion were exclusively

within the knowledge and control of the defendant.” Boorstein v. 1261 %Sth‘ St. Condo., 96
A.D.3d 703, 704, 946 N.Y.S.2d 200, 202 [2* Dept, 2012]. , |
What is mﬁre, “[a] rear-end collision with a siepped or stoppiﬁg vehicle creates a prima
facie case of negligence against the operator of the rear vehicle, thereby requiﬁhg that operator to
J; rebut the inference of negligence by providing a non-negligent explanation for the collision.”

Klapchin v. Masri, 45 A.D.3d 737, 737', 846 N.Y.8.2d 311, 311 [2™ Dept, 20071 Even assuming,

arguendo, that the Police Accident Report attached to the Plaintiffs’ motion is not admissible,

given that the Police Officer did not witness the alleged incident (see Adobea v. Junel, 114

A.D.3d 818,980 N.Y.8.2d 564 [2™ Dept, 2014]), the affidavit of the Plaintiff and non-party

3
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Jenavieve Hatch are sufficient for the Plaintiff to establish a prima facie showing. See Martinez
v, Allen, 163 A.D.3d 951, 82 N.Y.8.3d 130 [2™ Dept, 2018).

|
|
In opposition to the motions, the Defendants have failed to raise a material issue of fact

that would prevent this Court from granting the motion. The Defendants point to the Plaintiff’s
affidavit and the affidavit of non—pérty Jenavieve Hatch and argue that they are insufficient to
support the Plaintiff s prima facie showing. This Court disagrees given that each affidavit
explains that the Plaintiff’s vehicle was struck in the rear as it stopped. What is'more, the
Defendants present no affidavit in support of their position. Tﬁis, Vwithoﬁt more, is insufficient to
raise an issue of fact that would prevent this Court from granting summary Jjudgment, See
Hakakian v. McCabe, 38 A.D.3d 493, 494, 833 N.Y.S.2d 106, 107 [2™ I.‘)ept; 20071

Based upon the foregoing, it is hereby ORDERED as follows:

The Plaintiff’s motion for summary judg:nént and the dismissal of the Defendants® 1%, 3",

4% 5% g™ and 9" affirmative defenses (motion sequence #1) is granted. The matter shall proceed
to a trial on damages only.

|
ENTER: '

i
The foregoing constitutes the Decision and Order of the Court.

& Carl J. Lagdicino
J.8C.
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