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Hartman, J.

" In this negligence action, plaintiff Anne V. Oswald seeks to recover for
injui'ies she allégedly sﬁstained when she tripped over an appurtenance
related to municipal water service embedded ip the sidewalk in- front of -
property owned by defendant 733 Broadway LLC. On March 14, 2016, the
Court denied the City’s motion to disrﬁiss. The parties commenced document |
discovery shortly theréafter.. In September 2017, ‘plaintiff amended her
complaint to add VP Builders EC, Inc. as a defendant. The Court i_ssued an
order on November 27, 2017, settiﬁg a schedule for remaining discovery.

Plaintiffs counsel now moves against 733 Broadway LLC to éoﬁpel
discovery of certain documents and for penalties and sanctions against 733
Broadway LLC and/or its counsel for failure to resﬁond timely to his discovery
reques‘tsf 733 Broadway LLC opposes the motion, arguing t_hat penalties under

| CPLR 3126 are not available because plaintiff obtainéd no prior court order to
compel, and that -plaintiff in any event has acquired virtually all the
information and documents her counsel requegted.

The Court concludes that while defendant’é conduc_:t may not have been
willful or contumacious, it reflects a disregard of proﬁer procedure and careful '
attention to plaintiff’s couﬁsel’s reasonable discovery requests. The Coﬁrt finds

1t appropriate to impose a- ‘mo.netary sanction against defendant énd its

cbunsel, jointly, in the total amount of $5,000, plus the costs of this motion.

2

2 of 17



"B TED._ALBANY COUNTY CLERK 09718/ 2018 11:30 AM | NDEX NO. 901427/ 2015

NYSCEF DOC. NO. 115 : , RECEI VED NYSCEF: 09/18/2018

- Background

Plaintiff commenced this action ~in November 2015, alleging that on
October 13, 2014, she tripped over a Weter iine cap, also known as a “valve box”
or “curb box,” protruding frem the sidewelk in front of 733 Broadway. She-
alleges,-axﬁong other things, that both the City of Albany and 733 Broadway
LLC had a duty to maintain the appurtenance, and were negligent in the
_performance of their duty, both. by omiseion and by affirmative act. From the
documents provided to the Court on this motion, it appears that a construction _
and renovation project was in progress in 2014 on the property at 733
Broadway to re-fit the building to serve as an office and apartment complex,
a'n_d that during the project, one month before plaintiff's accident, the water

| line from the curb box irito_th_e building may have been shet off due to a water
leak into the basement of the buildiné.

In March 2016, plaintiff's counsel served discovery demands on 733
Broadwey'LL_C, including a demand for a bill ef particulars and an omnibus
discovery request. In the demand for a bill of particulars, plaintiff's counsel
seught the names apd addresses of anyone claimed as witnesses to the
maintenance end repairs of the sidewalk or curb box or'any structures or

~ improvements at '733. Broadway; . and documents, contracts, agreements,
records, and . correspondence regarding any construction, maintenance,

[

repairs, or work done on the premises or in connection with the water supply
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system or flooding at the f)remises. His omnibus demands included requésts _
for a verified s;catement setting forth the names and addresses of defendant’s
subsidiaries, affiliates, and parent enﬁties; documents, correspondence and
notices related to operating instructions and maintenance, repairs or Work
doﬁe on fhe curb box or the incident that _occurred' on October 13, 2014.
Plaintiff's couﬁsel alsq sought documents, contracts, agreements, records,
and/or correspondence regafding any lease of all or any part of thé premises;
documents concerning the management or main{;exiance'of the premises;
licenses or permits for any construction, maintenance, repair, _61' ot'hér_work_
and/of financing of this work on the premises; inspection, management, and
mainfenancg logs for the premises; and plans, surveyé, maps blueprints,. and/or
diagr.ams of the premises.

In May 2016, 733 Broadway LLC responded with a cbpy of the
declarations page for its insurance policy; one photograph of the valve cap;»the
. four-page déed to the property; a single-page site survey for the premises; its
owﬁ corporate name; and the name of one witness, Mr. Thomas Ostoyich,
identified as the project manager. cherwise, defendént’s counsel a.ssérted that-
the discovery requests were beyond the scope of pernﬁss-ible discovery, or

alternatively, “over objection,” that 733 Broadway LLC had no responsive

documents in its possession. ' ,
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On May 23, 2016, plaintiff’ s oonnsel then noticed depositions for Mr.
Ostoyich and for Mr. Larry Nix, who had signed as “Owner/Representative” for
the premises on a Water Shutoff Consent Form snbmitted to the City of
Albany’s Departm'ent of Water and Water Supply on September 14, 2014, one
month before plaintiff's accident. Co_unsellfor 733 Broadway LLC objected to
the production of Mr. Nix, claiming that ne was not its employee, but rather
an employee of a “subcontractor” that nvorked on the p.roj ect. Plaintiff's counsel
later learned through other discovery or FOIL requests that the subcontractor
that Mr.‘ Nix worked Ifor was VP Builders EC, Inc. In Septombor 2017, plaintiff
filed and served an amended complaint, on stipulation of the original
defendants, to ad_d VP Builders as a defendant.

The parties proceeded with the deposi‘tion of Mr. Ostoyioh in February
2018. 733 Broadway’s counsel hnd not objected to plain‘oiff’ s request to produce
Mzr. Ostoyich, even though, like Mr.' Nix, he was not an employee of 733
Broadway LLC. According / to plaintiff's connsel, three days before the
deposition, 7‘33 Broadway’s counsel provided him three photographs of the
valve box, a copy of the contract between VP Builders ond Norstar‘Building.
Corporation (Norstar),- and an insurance certificate for VP Builders. At thé
‘deposition, Mr. Ostoyich explained that he was an employee of Norstar, which
managed the renovation project at 733 Broadway that was ongoing in 2014.

During the project, a water leak into the basement of the building necessitated
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necessitated the reqnest ot' Mr. Nix, an}eniploye‘e of subcontractor VP Builders,
to shut off tlie water’iine serving the property. Mr. Ostoyich disclosed that he
maintained an electronic‘ file for the entire project, includingi' documents, |
correspondence, and emails, in his computer at Norstar’s offices. When
.plaintiff s counsel requested those files, counsel for 7323 Broadway LLC refused
to provide thern, stating that ‘he repre'sented only 733 Broadway LLC, not
Norstar, Which‘h-ad not been'named as a party in this action. o
Plaintiff's counsel persisted in his requests for .disclosure of the
documents in Norstar’s possession;l and counsels’ relationship .devolved into
discord. Plaintiffs counsel then turned to other avenues to secure the
L docuinents he - sought, niaking a FOIL request to nilinicipal' agencies and
serving a subpoena duces tecum on Norstar. Ultimately, plaintiffs counsel
received most of the documents he requested, including Norstar’s voluminous
documents associated with the project. |
| ;’Plaintiff’ s counsel argnés thatcmost of these documents should have been
produced .by 733 Broadway’s counsel in response to plaintiffs .original_‘
discovery requests. In support of .his ‘motion, plaintiffs counsel submitted
evidence of a ciosely intertwined relationship biatween 733 Broadway LLC and
Norstar. The “Operating Agreement' of 733 Broadway LLC,” which defines 733
Broadway LLC’s purpose as ,‘“ownership, development, operation 'and o
management of the real estate known as 733 Broadway” in the City of Allaany,
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i

identifies Norstar as its principal mémber, controlling 80 peréent of the stock.
Its only other member is Black Loéust LLC,‘ which contr(‘)ls. the remaining 20
percent of stock. Under the Operating Agreement, Norstér retainedlthe right‘
to ’purchavse Bléck Loéust’s .int‘erest. |
More,over,» 733 Broadway LLC and Norstar share coinmon officers. In the
doc‘um’ents submitted to the Court, Mr. _Richérd Higgins, is identiﬁed as the )
~ Vice Pres,idént of 733 Broadway LLC.' He is also identified as the “Vice |
: Presidént (;f Norstar Investment, USA, Ihé, manager of 733 Broad\jvay LLC
(the Company), the Owner of 733 Broadway Apartments.” And he__is identiﬁed
as the sole ownex; of “Black Locust,” Which coﬁtfols the remaining 20 percent
S | | of 733 Broadway LL_C’sv stock. In addition to RichardA Higgins, Ms. Lori Harris
| is listed in somé docﬁments as an officer of Both 733 Broadwaﬁr‘ LLC and
Norstar.
Thése ddcuments identify Nq'rstar.as “the Manager” of 733 Broadw_ay’
- LLC. The signéture blocks on- several of these doCuﬁlents reflect the
intertwined'rqlatiohship between 733 Broadwﬁy LLC és Owner and Norstar .

as Manager of its enterprises:

. 733 BROADWAY LLC \
By: Norstar Investment USA, Inc., Manager

BY: s/ A
Richard J. Higgins
Vice President
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| The documents indicate .that. Norstar acted as the agent of 733 Broadway LLC
in the management of the construction project at 733 Broadway in 2014.
Plaintiff's counsel argu;s that given this intertwined relationship, 733
Broadway LLC and/or its counsel should be sanctioned for failing to disclose
E docﬁmen,ts and information in response to his'discovery roquests. Specifically,
he argues thatvdefendant’s counsel Was requ'ired‘to disclose the project file and -
other documents held by Nor.st,ar because 733 Broadway LLC was effectively
‘in control of the requestod documents held by Norstar. Counsel for "%33
Bfoadway responds that it was not required to disclose documents in NorStaf’s '
possession because N orsta1; 1s a separate company, which he doea not
represent. In ar;r event, defendant’s counsel argues, plaintiff's counsel has now
been providod, or he has otherWise obtained, né_arly all documents and
information requesfed ia his discovery fequests. |
AtJoral argoment of this motion, plaintiff's counsel conceded that he has -
now received nearly all the documents and infOrmation he -req‘liles'ted in
di»scovery, excepf for payment documents and emails related to plumbing work
on the project. Counsol for 733 Broadway LLC stipulated that auoh documents
will be provided, regardless of Whether they are maintained by 733 Broadway

LLC or Norstar. Thus, the only issue before the Court is plaintiff's counsel’s

request for.sanctions.
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- Analysis |

The Court finds thaf‘Norstar acted as 733 Broadway LLC’s agent in
managing the premises and construction project at 733 Broadway. As such,
733 Broadway LLC was effectively in control of the documents in. Norstar’s
possession regardihg' the project. And regafdless Ac‘)f whether 733 Broadway
LLC should have_ produced the project files maintained in Norstar’s electronic
 database, defendant’s counsel failed to timely provide plaintiff with other
information and documents that were undoubtedly relevant to piaintiff s claim
and Withix} 733 Broadway LLC’s possession. Accordingly, fhe Court finds it
appropriéte to impose sanctioﬁs in the amount of $5,000, plus the costs of this
motion, oﬁ 733 Broadway LLC and its counsel, jointly, payable to plaintiff to
compensate for the efforts plaintiff’s counsel was forced to undertake to secure
the documents by other méthods and to aeter future lax responses to

reasonab'le discovery requests.
Under CPLR 3126, if a party, Orr _a.person under a party’s confrol, refuses
to obey é}n order for disclosure or Wﬂifully fails to disclose information-wlﬁéh
" the court finds ought to ilave been disclqsed, that party méy face Various
. peﬁalties, including an order striking pleadings 01: parts thereof, s%aying'
further proceedings until therrder is obeyed, dismissing the actioﬁ or any part
thereof, or rendering a judgment by default against the disobedient p‘afty (see

Pangea Farm, Inc. v Sack, 51 AD3d 1352, 1354 [3d Dept 2008]). “[T]he nature

X o 9
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~ and degree” of sanétions»to be impose.d “ié a matter committed to the court’s
soﬁnd discretion” (Pangea Farm, 51 AD3d at 1354; see Altu—v Clark, 20 A‘D3d .
749, '750 [3d Dépt‘ 2005]‘). Striking an answer is a drastic . remedy and-
iriappropriate absent a clea‘r‘showing that the failﬁre to comply .With discovery
demands 1s willful and contilmaciou's (see CDR Creaﬁces S.A.S. U.'I Cohen,
23 NY3d 307, 318,- '321» [2014]; Pangea Farms, 51 AD3d at 1354;'Altd; 20 AD3d
at- 750). Contrary to défendant’s assértvion, no court order is required as a
condifion precedent for imesitiori of sanctions ﬁnder CPLR 3126, so long the
party agéiilst whom penalties are sought has notice and an opportunity to- be’
heard (see, generally, e.g., Gokey v DeCicco, 24 ADSd 86Q [3d Dept 2005j§ :
Ost.erhoudtv v’ Walmart Stores, Inc., 273 AD2d 673 [3d‘Dept‘20001; Birch Hill
Farm, Inc. v Reed, 2‘72 AD2d 282 [2d D;pt 2000]).

In addition to CPLR 3126, 22 NYCRR 130-1.1 authorizes the Court ‘;in
its dis_éretion,” to “award to any party 'or' aftofney in any civil action or.
proceeding before the court, except- where prohibited by law; cosfs in ’éhe form
o;f reimbursémen_t for a'ctual. expenses reasonébly incurred and reasonable
at_tor.ney’s fees, resulting from frivolous conduct.’f Or the Court, “in its
discretion may imp‘o-se ﬁnancial sanctions upon any party or attorney in a civill
action or i)roc_eeding who éﬁgages in frivolous conduct” (id.; see Barco Auto

Leasing Corp. v Grant Thornton, LLP, 298 AD2d 341, 342-343 [3d Dept 2001]). ,

10

10 of 17



[“ELLED. _ALBANY_ COUNTY CLERK 09/ 1872018 11:30 AM

NYSCEF DOC. NO'" 115

I NDEX NO. 901427/2015
RECEI VED NYSCEF: 09/18/2018

“For purposes.of [22 NYCRR 130-1;1], conduct is frivolous if:

(1) it is completely without merit in law and canﬁot be supported
by a reasonable argument for an extension, modification or

reversal of existing law;

(2) it is undertaken primarily to delay or prolong the resolution of
the litigation, or to harass or maliciously injure another; or

(3) it asserts material factual statements that are false.

Frivolous conduct shall include the making of a_ frivolous motion
for costs or sanctions under this section. In determining whether
the conduct undertaken was frivolous, the court shall consider,
among other issues the circumstances under which the conduct
took place, including the time available for investigating the legal
or factual basis of the conduct, and whether or not the conduct was
continued when its lack of legal or factual basis was apparent, or
should have been apparent, or was brought to the attention of

' counsel or the party”

(22 NYCRR 130-1.1 [] [3]). -

Plaintiff's counsel relies on Pegasus Aviation I, Inc. v Varig Logistica.SA

(26 NY3d 543 [2015]), for the proposition that defendant was obligated to

disclose the documents in Norstar’s possession. There the Court of Appeals

upheld the lower courts’ finding that the defendant had control of documents

and had negligently destroyed them, and remitted the case to Supreme Court

to determine whether to impose a sanction (see id. at 551—5'54).\_P‘1aintiff’s

counsel’s argumenf is well-taken that the closely intertwined relationship.

betwee;i 733 Broadway LLC and Norstar gives rise to a ﬁnding of control

sufficient. to find a duty of disclosure. ‘The Court finds that, given the
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intertwined relationship of the two entities, with Norstar being the defendant’s
Manager and effectuating agent for the ongoing projéct at 733 Broadway,
defendant had sufﬁcienf control over Norsﬁar,to dbligét_e it to provide the ’
documents in Norstar’s ppss.ession. Indéed, defendant produced Norstér’s \
employee Mr. Ostoyich for deposition testimony. On fhe other hand, .Pega.-sus
is nét squarely controlling here, inasmuch as Norstar is the parent co_mpany,
with 733 Broadway LLC bqing the subsidiary entity. Also, plaintiff’'s counsel
does not argue that, except for time and expenses incurred, plainti—ff was .
prejudiced by counsel’s failure to turn over the requested documents sooner.
He concedes that he learned of Norstar’s involvement in the project in October
2016 and does not claim that he had no opportunity to join Norstar as an
additionai party defendant within the stétuté of limitations, as he did VP
Builders in October 2017.

While the Court is troubled by the failure of 733 Broadway LLC’s counsel
to timely 'disclose documents that plaintiff's counsel reasonably requested, it
does nof find that the coﬁduct of defendant’s counsel was so willful and
contumacious, or that plaintiff Was.v so prejudiced, that the severe sanctions. of
striking the answer or precluding e\.fidence would be warranted under CPLR
3126 (see Appler v Rivervie.w Obstetrics & Gynecology, PC, 9 AD3d 577, 578
[3d Dept 2004] [acknowiedging “general policy which favors resolution of

disputes on the merits”]). Nor does the Court find it appropriate to order
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defendant’s counsel to produce Mr.‘O.stoyich for ’a .supplemental deposition,
since .plaintiffs counsel has not 'speciﬁed why he needs further inquiry.
Nevertheless, as discussed below, the Court finds it appi'opriate to- order é‘
monetary sanction, under CPLR 3126 and 22 NYCRR 130-1.1, in order to
“deter his dilatory beha&ior in the fufure” (Altu, 'ZAO AD3d at 750 [internal
quotation Iﬁarks Qmitted]). |
Defendant’s counsel's argument that 733 Broadway( LLC was not
required to turn Qver'the project file or other documents in Norstar’s possession
does nof explain defendants’ failure to respond to pklai_ntif'fs other discovery
requests in a timely manner. In his request for a bili of particulars., plaintiff’s
counsel sought the names and addresses of anyone claimed as witnesses to the
maintenance and repairs o’f the‘_sidewélk'or curb’ box or any sti‘uctures or
improveménts at that location. Def9ndant’s 'counsel provided the name of only
one individual, Mr. Ostoyich, even though defend_ént, as owner of the property,
was integrally involved in the renovation project on its property, as reflected
in the signatures on various Vdocuments of its Vice President, Mr. Higgins. The
officers of 733 Broadway LLC surely would have had knéwledgepf others
involved in the ma_jor, long-term construction project on property that it owned.
Plaintiffs counsel also requested in his omnibus demands a verified
statement settin\g forth the names and addresses of defendant’s subsidiaries,

affiliates, and parent entities. But defendant’s counsel did not timely_discldse
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>

the identity of Norstar, its closely related parent Compahy and manager of 733
Broadway LLC. qu did defendant’s counsel disclose “any and all decuments,
contracts, agreements, recor.ds, and/or correspo—ndence (ihcluding‘ electronic
mail) regarding any of the folloWing: the lease of all or any part of the premises;
management or maintenance of the premises; licenses forany construction,
ﬁlaintenahce, repair, or other work and/or ﬁnancing of this work on the
premises; and/or permits for any constfuction_, maintenanc'e, ‘repair, or cher
| work on'the va"em‘ises.” There can be'noi doubt thaf defendant »had possession
or control of documents, permits, leases, and agreements with Norstar, the
City of Albany, and the City of Albany Industrial Development Agency
regarding construction, maintenance, repairs, and other work being done on
its property. |
It was only threugh other diseovery and the Freedom of Information Law
‘that plaintiffs counsel was able- to lacquire documents describing the
relatioﬁship of 733 Broadway LLC to others involv‘ed.in the project and the rele
" these other entities played. For examplé; -he obtained through a FOIL requesf
‘an affidavit of Richard Higgins, signed en behalf of 733 Breadway LLC as Vice
‘ Presideht and listing Norstar as manager, atfesting to documents that were
submitted to the City of Albany Indusfrial Development Agency in conjunction
with 'an applicatioh for financial assistance foi‘ the $5 million project to-

renovate and reconstruct the ’buildirig_ at 733 Broadway and turn it into
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(

apartments aﬁd a commercial and retail facilify.- Likewise, he was able to
obtain the “Operating Agreement of 733 Broadway LLC,” dated September 17,'
2004, describing the purposes of 733 Br(;adway ,‘LLC‘ as “ownership,
.development, operafion, -anci management” of the project located at 733
Broadway, and identifying .its members as Norstar and Black Locust.
Additionally, defendant’s counsel obtained a copy of the “Lekase Agreement”
between the City of Albany Industrial Development Agehcy and 733 Broadway
LLC, dated August 1, 2014, agéin signed by Richard Higgins as Vice President
of Broadway LLC- and listing Norstar as its manager.

Defendant’s(counsel provided none of these documents in response to
plaintiff's counsel’s_ discovery requesfs. Hé undoubtedly could have and should
have provided much more inférmatién in response to requests for informationl
in the orig‘inal discovery re‘quests. And he could have and should have turned
over n:iany of the docume.nts. plaintiff's counsel was able to obtain fhrpugh other
sources. The Court is convinced that defendant’s counsel’s refusal to pr(;vide
the requested information and-documents was dilatory and caused plaintiff S
counsgl to expend substantial time and effort to discover them elsewhere. |

Underl these circumstances, the Court in its discretion flnds it
appropriate tQ assess a $5,000 fine, plus costs, to déter such stoneWalling in
the future and to help defray the expenses incurred by plaintiff to obtain the

documents and information through other sources. The Court acknowledges

- 15
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that plaintiff's counsel’s insistence on strict and timely 'cpmpliance with
discovery rules and his tenacious attempts to follow ﬁp may have perturbed
counsel. However it was entirely ;'easonable for plaintiff's &)unsel to sgzek
information from 733 Broa'dway LLC about the on'goiﬁg construction pfoj ect at
the properfy it owned, and about the entities involved in the project‘. That
_infdrmatibn appears to be squarely relevant to plaintiff's claim that defendants
negligently performed éctions to shut off the water at the valve on thé sidewalk
at 733 Broadwéy after water leaked into the building’s basement 'during
construction, mere weeks before plaintiff s accident.

Accordingly, it is

ORDERED that plaintiff S motiori is granted to the extent thaﬁ: the Courf
Qrders» monefa_ry sanctions in favor of i)laintiff and -against ‘defendant
733 Broadway LLC and its counsel, jointly, 1n the amount of $5_,000, plus the
costs of ﬂﬁs motion, payable to plaintiffs counsel»withivn thirty (30) days of the
daté this Decision and Order and a bill bf cosfs is served upon defendant’s
counéel with notiée of e‘ntrAy.' '

.This constitutes thé decisibn and order of thg' Court. The original decision
s;nd érde'r is being \trarismitted to plainfiff s counsel. All other papers are being
transmi_tted to the Count& Clerk for filing. The sighing of this decisién‘ and

order does not constitute entry or filing under CPLR 2220 and counsel is not
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relieved from the applicable provisions of that rule respecting filing and

J

service. ' ' ) /

Dated: August 21, 2018
Albany, New York

HON. DENISE A. HARTMAN
Acting Justice of the Supreme Court
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