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5364-18STATE OF NEW YORK - ' .
SUPREME COURT COUNTY OF ALBANY

DECISION AND ORDER

NELLI PEREZ, AS ADMINISTRATOR OF THE '
ESTATE OF GERARD WIERZBICKI, | - ,
Auitsned 8729//3

Plaintiff, Index # 905364-16

-against-

COUNTY OF RENSSELAER, NEW YORK;
LAURA BAUER, in her individual and official
capac‘ity as Director of Probation of
Rensselaer County; and JOHN DOES(S)

And JANE DOES(S),

Defendants.

(Albany County Supreme Court, Motion Term)
(Justice L. Michael Mackey, Presiding)

BOSMAN LAW FIRM, LLC. o .

APPEARANCES:

: A.J. Bosman, Esq., Of Counsel : - g =
Attorneys for Plaintiff 2 o -
201 West Court Street :_“f 5 &
Rome, New York 13440 ' : ;c,:g o }E.:‘
. < E 5
NAPIERSKI, VANDENBURGH Fow O

NAPIERSKI & O’CONNOR, LLP w7 &

Shawn F. Brousseau, Esq., Of Counsel "
296 Washington Avenue ExtenS|on Ste 3
Albany, New York 12203
{
Mackey, J.

Plaintiff Nelli Perez (“plaintiff”) is the administrator of the estate of Gerard Wierzbicki

(“decedent” or “Wierzbicki”), who commenced an employment discrimination claim in the

United States District Court for the Northern District of New York (“District Court”) by filing
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vinitiatory_papers on or about July 29, -2.014' Those claims against deferida»nts County of
Rénsselaer, Laur'a.Bauer in both her individual and official capaéity as Director of ékobé'c.ion of
tHe coun'ty; énd various John Does (cblleétively “defendants”) alleged violafions of Title ViI of _

~ “the Civil Rights Act, the Age Discrimination in Er'npl'oymen.t Act, 42 USC §1983 and the New 3
York Sfate Human Rights Law.-Wierzbllck'i was a probation ofﬁcef em'ployéd by the county
probation depa&ment. In July 2013, two senior p-ro‘bation 6fficer-positi.o’ns, required to be filled
in accordance with the New York St_ate Civil éerVice Law, opened in thé probation department.

' ATho‘ugh‘\.Nierzbicki achieved the highest score on the exam, he did not receive a promotion, '7
which instead was awarded to a y_buhger female prbbation officgr who scored Io.wer but Wa_é
still eligible for promotion accordihg to civil service rules. Before filing the feder'al action,
Wierzbicki corhplai‘ned to tHe U.S. EEOC and ultimately obtained a ”right to ;sue" .Ietter on April

29,2014, ,. | )

Defendants filed a pre-ansWe'r mbtion to dismiss September 19, 2014 bursuant to
, Fedéra! Rule of Civil Procedure. 1>2‘(b)'(6) and for summafyjudgheht pursuant to FRCP 56. In an
,Augﬁst 12, 2015 decision, defendants’ motion for_summaryjudémenf was denied as premature
and the motion to dismiss was gran;ced--in part. Spéciﬁcally, District Court held that any claims.' '
based on em.ploymeht actions before 2013 were timé-barred, the NY_SHRL ctlaims against the

.county and Bauer in her official capacity were barred, claims against Bauer in her individual .

~C

capacity under Title VII orAthe ADEA were barred, and claims under the New 'York State
Constitution were barred. Wierzbicki’s remaining claims for Title VI gender discrimination
against the county, ADEA age discrimination against the county, §1983 age and gender

“discrimination against the county, Bauer and Doe defendants, and state gender and age
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discriminatien against Bauer (ir; her iﬁdividualicapacity) and the Doe defendant; survived the
FRCP 12(b)(‘6).njotion. |
The bai‘ties completedv written discovery and depositions. Written, diseovery ineluaed
- Wie'rzb.ieki; s answers to interrogatories which par_ticulafized alleged ijiscriminatory_ 'a,cts; these
answers, dated February 5, _2016,» inelﬁded his claim that he was wrengfully paSSed over for
p\romotioﬁ}in 2015 that went instead to a younger, female applicant kere Wohlleber. Wierzbicki
seught leave te amendl his complaint related to the 2015 promotione or a'lternvatively a stay to
| a"ow time to file an EEO»CVcomplaint related to the 20'15 prdmetions. Over defendants’ |
obpositioh, Wierzbicki wes permitted to move fer Iveave to file an amended corﬁplaint.
_Wierzbickil did not meve to amend the complai/nt, _but'fnstead filedAa new EEOC complaint. The
partfes dispﬁte the legal rationale for'seeking a “new” EEOC right-to-sue letter relative te’the |
- 2015 promotions. | —
- During discovéry conducted after the 2015 promotions alle_ge_dly. aggrievea Wierzbicki, N
Baue.r was de'posed aboﬁf all promotions in the department after 2009, including the 2015
' premotions,’and defendants provided redacted personnel fiies of each employee who_‘received
a 'promotior; “over” Wierzbicki, incliudinvg the files of two y,oUnger female employees p.romoted
in 2015. Defendants &gain filed a motion for summary'jedgfﬁent under FRCP 56 on August 31,
2016 which a'ddressed., inter alia, the 2015 promotions (i.e. the same promotions challehged in
the in{stant‘ state court acti\ori). In his‘pl)épers» filed October 3, 2016 in o_pbosition to defendants’.
| summaryjudgment mot.ioin, WierzBicki also eddressed the 2015 promotions.

On September '12,,201_6, approximately twelve days after defendants moved for

summary judgment dismissing the federal action, Wierzbicki commenced the instant action in
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Atbany County Supreme Court by -fili}ng-a summons and com.plai'n"c. The partiés, trénsactions,
an_q relief demanded in the s’tate.court action are identical to the federal action éxcept that tHe
co?nplaint filed in state court also expressly includes a claim related to the 2615 depértment
: prdmotioﬁs 'that Wierzbicki claims were also wroh’gfully graﬁtéd to other employees. .
In chober 2016, defehdants timely movéd, before joinder of issue, for dismissal of the
instant _statle court action on various gfoﬁnds, including that thisA matter should be ‘dismissed'
pursuant to CPLR 3211 (a) (4) based upon the pending federal court action, that this action was

subject—to dismissal under princibles of res judicata or collateral éstoppel, or alternatively that

\ : ' ) .
defendants were entitled to summary judgment dismissing the complaint. Through no fault of

the parties, the diSposition of the motion has been delayed or deferred, first by réassiénment' of
| this casé{ then due to ‘fhe un.timenly éﬁd regrettablé dea.th'of Mr. Wierzbicki on January 31, |
2017, .after which plaintiff was substituted as the repAresentiative of her late husband’s estate on
April 10, 20.18. Thereafter, the matter was held in'abeyan;:e pénding dfqusitioh of defend?hfs’
FRCP 56 motion for summaryjﬁdgmgnf filed August 31, 2017, wh_iéh was decided by .Dist.rict ‘
Court (Sharp, J.) on or aboUt July 13, 2018. For reasons set forth below, the Cdurt grants ,
defendants’ motion to dismiss on t(he grounds there is another action péﬁding between the
sarﬁe barties for the same cauge of a'ction in a court of the United States bursuar;t to CPLR 3211
(a) (4).
A trial couﬁ has broad d’iscretion in considering whether to dismiss an action because

-another action |s pendiﬁg betyveen the same parties for ;che same relief under CPLR 3211(a)(4). 'V
Whitﬁey v. Whitney, 57l NY2d 731 (1982). Where another action is pendiﬁg, asa matté_r of

comity, courts seek to avoid the potential for conflicts that might result from ruiings issued by
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tourfs of ‘coﬁcurrént jurisdiction. White Light‘Produ'c_tions, Inc. v. On the Scene ‘Productions, Inc.
231 AD2;1 90, 93 (1st Dep’t. 1997). A court may dismiss an action under CPLR 3211((a)(4) where
there is a'sﬁbstantial‘ identity of the parties and causes of action, so long as the actions are
“sufficiently similar” énd they seek the same or substantially the same Arelief. Cherico, Cherico &
Associates v. Midollo, 67 AD3d 622 (2d Dejo't zooé) (citatfons omitted). The most important
| element is that “both suits arise out of the samé subject matter or series of wrbngé." Id. ”lf‘the
oﬁly difference between{ the two actions is that thel relief demandldiffers, But it appears that
the relielef.demanded‘ in either actiqn could by amendment be demanded in fhe other, the
motion to dismiss should be grahted. If the actidn moved upon involves more than the other
‘one dbes, 'howev.er,nand the other can’t be ma.de to do as much, the dismissal should bé
| ,/deniéd K Siegel, New York Practice‘ §262 (Connors 6% ed.), Othér Action Pending; éaragraph 4.1n
| deterrﬁini_ﬁg whether two Eauses of action are fhe s‘a(n;ne, the CoUrf should c.ons-id'er whether
both suits arise 6uf of the same éctionable_ wrong (or serfes 9f wrongs) and whether the.re is .
. | any practi;al reason folr two actions rather than a single acfion séeking the remedy%. Rinz/ef V.
Rinzler, 97 AD3d 215 (3d Dep’t 2012). “Where the're are two p'ending éctiohs involving fhe samé
| parties and the same causes of action, the court in which the first actioﬁ was cbmnlienced is the
one that ought to adjudicate the dispute.” John R. Higgit, Su.pp. Practice Commenltaries,
McKinney’s Cons Laws'of NY, CPLR C3211:16, 't':itiﬁg City Tf:ade & Indystries, Ltd v New York |
Central Jute Mills Co., 25 NY2d 49 (1569). |
Compariéon pf the _cdmplaint in the earlier-filed, federal action to thé compla_int\l in this
Iater-filed state action réveals‘that the pérties and causes of action aré substantially the same .

(and per'haps even identical), except that plaintiff claims here that Wierzbicki is entitled to
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meney damages due to alleged disc\rimination relating to a 2015 promotion while the earlier
federal action was pending. The parties offer obposing arguments about this distinction.
Defendants claim that plaintitf’s causes of action in District Court all alleged a continuing series
of wrongful denials of promotions from 2009;2613 (through the time of filingl such that the
alleged denial of'promotion in 2015 is.but one additional transat:tion subjeet to adjudication in

* the earlier filed federal action. _Diéfendants argue that District Court.is the proper and preferable
venue for adiudication of all claims related to withheld promotio,nsand cite authdrity holding
that an employment—discrimlination plaintiff need not file new EEOC complaints for continuing
-violations er post—commence-ment adverse employmen‘t actions that are reasonably related to ‘ "
the orlginal ﬁlmg See Shah v. N.Y.S. Dep t of Civil Serv., 168 F3d 610, 613 (2d Cir. 1999)
(subsequent clalms reasonably related” to clalms filed with EEOC are not subject to exhaustion
qf administrative remedies); A/mendral V. NYS Oj_‘fice of Mental Health, 743 F2d 963 (2d Cir.
1984); Kirkland v. Buffalo Board of Education, 622 F2d 1066, 1068 (2d Cir. 198.0)‘(se<.:ond EEOC
right-to-sue letter not reduired td allomi ceurts to consider new discriminatory acts, related to
original EEOtZ complaint, that occur during pendency of first complaint_). Thus, defendants
cbntend Wierzbicki was permittedto amend his federal action to incorporate the 2015
allegations without tirst exhausting administrative remedies with the EEOC, such that pIaintifi’s
ar"guments e'oncerning the dissimilarity of the causes of action or relief sought lack merit.

P.laintiff argues that the alleged_ adverse employment action in 2615 constitutes a

separate wrong that Wierzbicki, at his election, may litigate in Ia second state r:o_urt suit despite
the pending earlier-fi_led federal actidn in which the 2015 conduct was addressed in discovery

'_ and motion practice. She further contends that while District Court (Stewart, M.J.) granted
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leave to move to.amend pleadings to incorporate the 2'01.5' transaction, assertion of such claims
was prematufe BecaQse tﬁe EEOC had not yet issued a riéht—to—sue letter; ghe also claims that‘
Wierzbicki was entitled tp elect strategically to prbceed separafely in a later suit withou_f risking
iﬁéue 6rAc'Iaim preclusion. |

These compétin’g confgrftions irﬁplicate_ one of the purposes underlying CPLR 3211(a)(4);
i.e. miﬁimizing the potential for inconsistent judicial rulings by ‘cdurts, of concurrent jurisdiction.
Without reachin'g the herits of the underlying claims and defenses, Which havé been Iitigated
without final of complete resolution in federal couft, t'hé Court finds that tH_e 2015 employment

action claims are substantially the same as the 2009-2013 transactions at issue in the federal

claim and that the federal action, by amendment, allowed plaintiff to demand relief for the

» 2015 trans-ac_tionA. The disbositive motion papers filed in District Court reveal that the 2015 |

promotions were addressed the earlier-filed federal action, regardless of the posture of any
EEOC administrative complaint. The extent to which plaintiff actually sought to litigate the
ﬁewer claims in the pending federal action may, as she claims, alter analysis of a motionto

dismiss on res judicata claims, but it will not militate in favor of preserving the later-filed state

" court action, parficular]y when plaintiff (or decedent) litigated th_e 2015 p(dmotions and also

‘could have earlier filed the 2016 EEOC complaint, thereby satisfying any arguable condition

precedent to amending the federal employment discrimination_action. The Court therefore

grants defendants’ motion to dismiss this action pursuant to CPLR 3211(a)(4) because there is

"another, earlier action pending between the same parties fo}r-essent'ially the same cause of

action.
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While dismissal ef the complaint persuant to CPLR 3211(a)(4) obviates the need to
address de,fendents’ alternative grounds for dismfssal, the Court notes that su.rﬁrﬁary judgment
may not be granted in fhese circumstances where iesu_e hae not been joined by defendants’
answer. CPLR 3212 (a); City of Rochester v. 'Chiarella,- 65 NY2d 92 (1985). In the absence of any
showing that both pa.rties deliberately chartere<.:1' a procedural eourse that}treats defendants’
motion as if issue he‘d been joined, denial of the surhmaryjuagment motion is required. See
Kline v. fown of Guilderland, 293 .AD,ZdA 741 (3d Dep’t 2001). ' ) |
| Likewise, tl-1e com‘plaint is not'subject to dismissallpresently on res judicata or collateral
estoppel grouﬁds. Under the doctriﬁe of res judicata, or claiml'pr.eclusion, a valid final judgrﬁent
bars future aetions between the same parties on the same cause of a:ction. See Parker v.
B?qu'v-et Vo}unteer Fire Co., ‘93- NY2d 3.43, 347 ( 1999)v. Unde'r the dectrine of colla'vc.er_al eetoppel,

~ orissue preclhsion_, a party may not relitigate an issué in a Iate:r acti’oﬁ if the same issue yvaS '
raised., neeessarily decided, and material4in fhefirst actiq'nf and p.Iaintiff had a full and fair
opp‘ortunity to Iitigate'fhe issue in the earlier -actioﬁ. )d. af 349. When defendants timely m‘erd
to dismi'ssAth’e Stafe'.courf complaint, their di;positive motion was only recently filed in Dietrict
Cedrt, such that there wés no valid, fif\él order when defehda‘nts merd to dismiss this'.actiqn.
This Courf is ﬁow aware that Dist_ri.ct Court grénted summeryjudgment di’smissjng some, buf :
not all, of -plaintiff’s claims, such that even now the ebsence of finality militates against o
dismiss'al.o.n issue or claim precluéion grounds. - A _ o ; .

Finally, defendants’ motion for an order pursuant 'eo CI;LR 83AO3-a is denied because
movanfs haye not demonstrated aﬁy of t,he.prerequis‘ites ender CPLR 8303-a (c)(i.) onlf(ii).'

. Assuming, without deciding, that this rule applies to employment discrimination and statutory
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blhll1], 2]

causes of action, the Court does not conclude that the claims asserted here are frivolous..
Though plaintiff may indeed have been motivaf_ed by litigation strategy to file.this ac:tion rather
than amend the pending federal action, the arguable ambiguity Surrounding Wier;E)icki’s right

to elect remedies is sufficient for the Court to conclude the claim was not frivolous.

Accord'ingly, defendants’ motion to dismiss the complaint pursuant to CPLR'3 711(a)(4) is

~ hereby GRANTED and all other relief sought by defendants motion is DENIED WITHOU{T B o

— _/w/‘b Y dhb

PREJUDICE. o
SO ORDERED.

ENTER.

Dated: Albany, New York N
August /0, 2018 . L. MICHAEL-MACKEY-

Supreme Court Justice

counsel shall promptly serve notice of entry on plaintiff’s counsel nursuant to 22 NYCRE:

Papers Considered:
1. Defendant’s Notice of Motion, Affirmation of Shawn Brousseau, Esq. in Support with
Exhibits A-K and Memorandum of Law in Support filed October 7, 2016;
2. Affirmation.in Opposition of A.J. Bosman, Esq. with Exhibits A-G and Memorandum of
Law in Opposition filed October 21, 2016;
3. Defendants’ Reply Memorandum of Law filed. October 27 2016.
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