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' SUPREME COURT OF THE STATE OF NEW YORK

-~ 'COUNTY OF NASSAU
S — X
DIANE HORN and BRIAN HORN, IAS Part 17
__— Index No. 010205/2015
Plaintiffs, Mot. Seq. Nos. 002/003
- against -
D & A SAND & GRAVEL INC. d/b/a D&A SAND DECISION AND ORDER
"AND GRAVEL and FRANK R. VELEZ, Ly
.. v ' ) E\\\ 7.‘:\ b,
Defendants. o
o
LEONARD D. STEINMAN, J. | | T

The followmg papers, in addition to any memoranda of law, were reviewed in preparing -
thls De01510n and Order:

o Motion Seq. No. 002
. Plaintiffs’ Notice of Motion, Affirmation & EXhibits..........occeeviiiiumiinieiinnnnes ]
. Defendants’ Affirmation in Opposition....................e... et 2
. Plaintiffs’ Reply Affirmation............. heererrreranrenes et .3

| Motion Seq. No. 003
-~ Defendants’ Notice of Motioh, Affirmation & Exhibits.......... et 1
. Plaintiffs’ Affirmation in Opposition & Exhibits.............ccooniiiiin, 2
Defendants’ Reply Affirmation & Exhibits ... 3

| " In this action, plalntlffs seek to recover for injuries allegedly sustained as a result
i _ | of a car accident that took place on July 27, 2015 on Jerusalem Avenue near Merrick
| _Avenue in North Merrick, New York. |
N - Before the court are two motions for summary judgment -- one brought by

defendants seeking dismissal of the complamt on the basis that plaintiff Diane Horn has
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' -‘falled to sustain injuries sufficient to satisfy the no—fault threshold set forth in Insurance

B "Law Artlcle 51 and the second motion for summary judgment brought by plaintiffs
o scek_mg summary judgment on the issue of hablhty. Both applications are opposed.

Defendants’ Motion for Summary Judgment

_ In her Bill of Particulars, Ms. Hofn alleges injuries to her back. She further
. éllog'es that she sustained “significant disfigurement, loss of use of a body organ, member
- .ﬁ;notioo or system,'frac‘tures, permanent cohscquential limitation of use of a body, organ
'or_ fnember; significant limitation of use of a body function or system and/or a medically
| clétéfmined injury or impairment of a non-permanent nature which prevented plaintiff
- _ from performing substantially all the rhaterial acts which constitute such plaintiff’s usual
' aﬁd' customary daily activities for not less than ninety (90) days during the first 18 days
llfollow‘ing the occurrence of éuch iﬁjufy or irnpairrhent.”
©Ms. Horn testified at her deposition that she missed one week of work following
| ' the _écoident. Following the accident her head hurt and, as a result, the next day she.
- sought treatment from Df. Jeffrey Elfenbein, her family doctor. She testified that she
' “oouldn’t turn my neck; I had paih in my shoulder; I had headaches; I was dizzy; I had
- erSt pain.” Dr. Elfenbein sent her for an x-ray. Ms. Horn testified that Dr. Elfenbein
| -_ ré-féifred her to an orthopedist for follow-up and, as a result, she sought treatment from
| I‘Slai}l_d Orthopedics. After being unhappy with that facility, she testified that she went to
.O:li_n and Cohen. She testified that she treated with this provider approximately ten times

o for her neck, left shoulder and left wrist. She further testified that within a month of the

accndent she underwent physical therapy at Advanced Physical: Therapy, which included
. massage, laser heat, ice and exercises for her neck and shoulders. She treated there twice

a'_'w_ef:k until August'3 1,2016. Ms. Horn testified that she continued to be treated at Orlin

- - and Cohen during the period of time she underwent physical therapy. Ms. Horn testified

 that she also received acupuncture treatments once each week betWeen March 2016 and
" the :t_ime of her déposition (September 2016) and that she also underwent an MRI of her

" - neck and left shoulder. -



; Ms Horn testified that as a result of her i m]urxes she is no longer able to “golf; or
o bowl or dance; or garden; or its just anythmg to do with exercise that I did. Fishing.

. Hc_)us_ework is difficult, cooking is difficult. Laundry, my husband has to do all the
thndry now.” With regard to housework she testified that she has difﬁculty “changing
the sheets; washmg the bathtub cleanmg the windows; vacuuming; mopping; dusting;

: sweeplng, emptying the dash (sic.) washer because my dishwasher location is impossible

i -nOW”. and most of these tasks are done by her husband and daughter. She can no longer

N ride a bicycle.
| :_ ~Ms. Hom testified that she continues to experience neck and constant left shouider
. pain; _;_On a_.motion for summary judgment, the proponent must tender sufficient evidence
. t? de'monstrate the absence of any material issues of fact in order to set forth a prim'a
| fc‘tzréie showing that he/she is entitled to judgfn_ent as a matter of law. Giuffridav. Citibank
- Corp., 100 N.Y.2d 72, 81 (2003). To obtain suimmary judgment, the moving party must
" _é:Stablish his/her claim or defense by tehdering proof, in admissible form, sufficient to
L :__Wa'rran.t the court to direct judgme_ht' in the mbvant’s favor. Friends of Animals v.
- ‘Ass‘oc"iated- Fur Mfrs., 46 N.Y.2d 1065 (1979). Such evidence may include deposition
g | transcrlpts as well as other proof annexed to an attorney s afﬁrmatlon CPLR § 3212(b);
| | Olan v. Farrell Lines Inc., 64 N.Y.2d 1092 (1985) Where the. movant fails to meet its
| 1n1t1a1 burden, the motion for summary Judgment should be demed US. Bank N.A. v.
Wemman 123 A.D.3d 1108 (2d Dept. 2014). '
~Once a movant has shown a prima fac:e right to summary judgment, the burden
shlﬁs to the opposing party to show that a factual dispute exists requn‘mg a trial, and such
facts presented by the opposing party must be presented by ev1dent1ary proofin
o adm1551ble form. Zuckerman v. New York, 49 N.Y.2d 557 (1980) Frzends of Animals,
’. Inc V. AssoczatedFur Mfrs., Inc., 46 N.Y. 2d 1065 (1979).
~ Within the particular context of a threshold motion which seeks dismissal of a
personal injury complaint, the movant bears the specific burden of establishing that the

plaintiff did not sustain a “serious injury” as enumerated in Insurance Law § 5102(d). To



satisfy the burden, a defendant’s medical expert(s) must specify the objective tests upon

" which the stated medical opinions are based and, when rendering an opinion with respect

L 'to the plaintiff’s range of motion, must éompare any findings to those ranges of motion

o “considered normal for the particular body part under evaluation. Black v. Robinson, 305

L AD2d 438 (2d Dept. 2003); Minlionica v. Shahabi, 296 A.D.2d 569 (2d Dept. 2002).

_ | The burden then shifts to a plaintiff to set forth sufficient evidence demonstrating that

o '.,lhéls.he sustained a serious injury within the meaning of the statute. Gaddy v. Eyler, 79
Ny 24955, 956 (1992). o
Serious injury is defined as:

[P]ersonal injury which results in death;
dismemberment; significant disfigurement; a fracture;
loss of a fetus; permanent loss of use of a body organ,
member, function or system; permanent consequential
limitation of use of a body .organ or member; significant
limitation of use of a body function or system; or a
medically determined injury or impairment of a non-
permanent nature which prevents the injured person
from performing substantially all of the material acts
which constitute such person's usual and customary
daily activities for not less than ninety days during the
one hundred eighty days immediately following the
occurrence of the injury or impairment. Insurance Law
§5102(d).

" . In support of the application, defendants rely on the affirmed medical report of Dr.
| Jay .Eneman, an orthopedic surgeon, who examined Ms. Horn on March 23, 2017. The

-report reflects that an examination of Ms. Horn’s cervical spine revealed flexion 40°
{normal 50°), extension 25° (normal 60°), right rotation 50° (normal 80°), left rotation 50°

_ .'=(norrnal 80°), right lateral flexion 0° (normal 45°) and left lateral flexion 0° (normal 45°).

' The report reﬂects that “[t]here was suboptimal effort due to pain during the
- examination.” | ' | '

" The examination of the thoracic spine revealed flexion 350 (normal 45°%), extension

e 0° (normal 0°), right rotation 25° (normal 30°), left rotation 25° (normal 30°), right lateral
. _ 4



‘ .b_.enczi:i_ng' 20° (normal 45") and left lateral beﬁdin‘g 20° (normal 45°). The examination of
-til..e riﬁmbar spine revealed ﬂe;(ion 60° (normal 60°), extension 20° (normal 25°), right
Vi _liitefal bcnding 20° (normal 25°) and left léteral bending 20° (normal 25°). The
exammatlon of the right shoulder revealed abducuon 170° (normal 180°), adduction 25°
(normal 30°), forward ﬂexaon 170° (norma] 180°), extension 35° (normal 40°), internal
rotatxon-70° (normal 80°) and external rotation 80° (normal 90°). The examination of the
L t'léft éhoulder revealed abduction 150° (normal 180°), adduction 20° (normal 309), forward
] fﬂexi’on' 150° (normal 180°), extension 25° (normal 40°), internal rotation 50° (normal 80°)
' 'and extemal rotation 70° (normal 90°). ' |
o Dr. Eneman noted that there “was evidence of a mild magnification of symptoms
_duriﬁg the examination today. There were findings of decreased range of motion in the
.. physical examination; however, there wefe no positive objective findings from an -
orthopedic standpoint. » |
) Defendants have also provided the affirmed reports of Dr. Jonathan Lerner, Board
| Cert1ﬁed Radiologist. In his report dated July 11, 2017, Dr. Lerner states that the MRI of
.. the lleft shoulder performed on February 24, 2016 reveals “1. Supraspinatus tendinosis
with'a partial thickness articular surface insertional tear. 2. Curved (type II) acromion,
‘mOderate acromioclavicular joint_ arthrosis with capsular hypertrophy and subchondral
. iﬁegﬁlarity with a marked decrease in the acromiohumeral intei'val ” Dr. Lerner notes.
. “[rn]agnetlc resonance 1mag1ng of the left shoulder demonstrates a partial thickness
. articular surface insertional tear of the supraspinatus tendon. This is seen in the setting
of defusc supraspinatus tend1n051s as well as a narrowed acriohumeral interval due to
: d's_fébarthritis at the acromioclavicular joint with capsular hypertrophy and subchondral
'. ,_ itregularity. The ﬁndiﬁgs are consistent with rofator cuff impingement.”
E  Dr. Lerner also noted in the report that the “abnormalities from impingement that
' a_-ffeé’t the supraspinatus tendon and surrounding structures range from the myotendinous
B tears to full thickness tendon tears. Thés'e abnormalities can be associated with

Symptoms of pain and collectively are referred to impingement syndrome.... It can occur



in young athletes involved in repetitive movements, muscle overdevelopment, as well as
i degenerative changes of the acromioclavicular joint space.” Dr. Lerner concluded that

the MRI revealed no causal relationship between the accident and the findings of the
 Dr. Lemeralso concluded that the MRI’ s of the cervical spine taken on-July 30,
2015 October 8, 2015, and November 5, 2016 revealed no causal relationship between
: :';_-' t_ht_:_ a_ccmlent and the findings contained in the results. He contends that the findings are
g | c:c-jnsi.s'te‘nt wifh chronic degenerative process 'and not “an acute traumatic event.”
| ‘With the exception of the 90/180 category, defendants have failed to meet their
prima facie burden. The medical report of Dr. Eneman contained numerous and some
: _s_1__'gn1ﬁcant range of motion limitations in plaintiff’s left shoulder and cervical spine.
. Whllehe states in this report the “magniﬁcation'of symptoms” by Ms. Horn, he does not
| c,);p_l ain or substantiate those éonclusions with any objective medical evidence. See
o T dvafa; v. Herkimer Taxi Corp., 78 A.D.3d 1162 (2d Dept. 2010), see also Reitz v.
B _Sé.agat_e Trucking, Inc., 71 AD.3d 975 (2d Dept. 2010); Mercado v. Mendoca, 133
. ADSd 833 (2d Dept. 2015). Further troubling is the finding by Dr. Eneman that “the
dié-gnosed neck, middle back, lower back and left shoulder injuries are causally related to
the accident on July 27, 2015.” |
| With regard to the 90/180 category, defendant has established that Ms. Horn did
- not suffer an injury that prevented ﬁer from performing substantially all of the material
. a_éts_'which constitute her usual and customary daily activities for gréater than 90 days
.. during the first 180 days immediately following the accident at issué. Given the
| testim'p_ny provided by Ms. Horn that following the accident she missed one week of
..wb’_ﬁrk and returned without restriction, as wellras the testimony that she was only limited
- in-éert_ain housework, defendant has provided sufficient evidence with regard to this
7_ category
- Plaintiff failed to present competent medlcal evidence to support her claim that she

E W_a_s unable to perform substantially all of her daily activities for not less than 90 of the
' ' 6



first 180 days following the subject acc1dent Jackson v. Colvert, 24 AD.3d 420.(2d

| "-."‘Dept, 2005). While she _attempts to rely on the affirmation of Dr. Craig Levitz, he fails to

e 'p01n_t to a specific ba31s for his conclusion that she was unable to perform substantxally all

. of _her'custornary daily activities. In fact, he Speciﬁcally states that she was limited in
penfo_rrning housework, not that she was unable to complete all of her daily activities. A
plal-lntiff must sufficiently demonstrate that her usual activities were limited to a “great
: _e)ﬁlent rather than some slight cur.tailmen .”l Licariv. Elliot, 57 N.Y .2d 230, 236 (1982).
: _P.l:;lintift‘ s deposition testimony establishes that she did not suffer an injury that prevented
h_clf from performing substanﬁally all of her customary daily activities for at least 90 of
‘t'hej 1'80 days immediately after the accident.
.' * As discussed above except for the 90/180 category, defendants have failed to
- submlt sufficient competent medical evidence establishing its entitlement to summary
jud-gment as it relates to Ms. Horn’s allegations of serious injuries. Therefore, the court
: neéd to determine the sufficiency of the oppesition papers. See Kang v. Guillen 151
__ AD.3d 827 (2d Dept. 2017) see alsa Che Hong sz v. Kossoff, 90 A.D.3d 969 (2d Dept.
~201D) | |
o Accordlngly, defendants’ motion seekmg an order grantmg summary judgment

' dlsm1ssmg the complaint is denied except as to any claim of plamtlff that she was

o prevented from performing substantially all of her customary dally:acnvmes for at least

90 of the 180 days immediately after the accident pursuant to Insurance Law § 5102(d)-

" Plaintiffs’ Application for Summary Judgment

_  Plaintiffs seek summary judgment pursuant to CPLR § 3212 concerning liability.

s Defendants oppose the appl1cat10n

| "+ As discussed above, Ms. Horn alleges that on July 27, 2015 her motor vehicle was

; s_t_ruck_ in the rear by a vehicle driven by defendant Frank R. Velez and owned by
3-'defend_a;nt D & A Sand and Gravel Inc. Ms. Horn asserts that while she was stopped at a

o red'..li"ght on Jerusalem Avenue near Merrick Avenue in North Merrick, New York, the

- front of the vehicle opereted by Velez struck the rear of her vehicle. Velez contends that
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.:.Ms ‘Horn was travehng through the intersection and stopped short when the collision
‘ occurred ' _
" The court has previously detalled the standard for summary judgment above.
| Nelther party denies or dlSputeS that the front of the vehicle driven by Velez struck the
rear of the vehicle drlven by Ms. Horn. “A drlver of a vehicle approachlng another
_ ._.__vehlcle from the rear is required to malntam a reasonably safe distance and rate of speed
' under the prevailing conditions to avoid colliding with the other vehicle.” Scheker v.
- ffBro;un, 85 A.D.3d 1007 (2d Dept. 2011). “Accordingly, a rear-end collision establishes a
' prifﬁafacfe- case of negligence on the part ofthe operator of the rear vehicle, thereby
| jreq'l‘ii-ring that operator to rebut the inference of negligence by providing a non-negligent
explanatlon for the collision.” Gleason v. Villegas, 81 A.D.3d 889 (2d Dept. 2011).
. ‘Ms. Horn testified at her deposition that she was stopped at a red light when the
colhslon occurred. Velez testified that Ms. Horn was traveling through the green light
.. _ but suddenly stopped short i in front of him at the mtersectlon But under either scenario,
: a.rear—end collision with a stopped or stopping vehicle establishes a prima facie case of
_r__i.e'g_._l_igence on the part of the driver of the moving vehicle and imposes a duty upon him
g to explain how the accident occurred. Leal v. Wolff, 224 A.D.2d .392 (2d Dept. 1996).
- -'Thrls Velez is required to rebut the inference of negligence created by his rear-end
: coillslon ld. See also Cortes v. Whelan 83 A.D.3d 763 (2d Dept. 2011); Mallen v. Su, 67
' A D 3d 974 (2d Dept. 2009).-
| Velez fails to prov1de facts that establish a non-negligent explanatlon for the
colhsxon Velez asserts there were eight to ten feet between the motor vehicles preceding
. the collision and that he had been traveling one mile per hour when he struck Ms. Horn’s
__'i_-_w}ehiele. Velez concedes that the roads were dry at the time of the collision. A claim that
: the _-d_river of the lead vehicle made a sudderl stop, standing alone, is insufficient to rebut

“-the presumption of negligence. Mallen v. Su, 67 A.D.3d at 974.



For the foregoing reasons, plamtlff’ s apphcatlon for summary judgment, pursuant

to CPLR § 3212, on the i issue of hablllty is granted. The issue of damages is reserved for

trlal

Any relief requested not 5péciﬁpally addressed herein is denied.

‘The above constitutes the Decision and Order of this court.

-Dated: June 22, 2018

Mineola, New York

JUN 25 7018

i.\- i\\;‘Or\d “L_;L,;!i\iT\'
COUNTY CLERK'S QFFICE



