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Plalnti~ 
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SUWVAN 0. WUNDERLICH, 
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MURPHY,J. 

Defendant 

WEISBERG & ZUKHER, PU..C 
By: David E. Z11kher, Esq. 
Attorneys for Plainlitf 

JndoxNo. 2017EF2184 
RJINo. 33-17-2740 

109 South Wmen Street, Suite 410 
Syracuse, NY 13202 

BARTH SUWVAN BEHR 
By: David H. Walsh, IV, Esq. 
Attorneys for Dcfcndmt 
224 HarrillOll Streec, Suite 208 
Syracuse, NY 13202 

This cuo W• commen-1 by thee-filing ofa Summons and Complaint on May 19, 2018, 

which alleges that 0.11May30, 2014, Defm,iant Sullivan Wunderlich ("Defendant"), wu the 

1 owner of a 2000 Mcm:dcs motor vchlole, and while traveling northbound on Morgan Road, in 

the Village of Liverpool, mado a left-band tum at a green light and firiled to yield the right-of· 

way to a Vllhicle traveling IOlltbbound. See, Affirmation of David H. W allh, IV, Esq., dated 

Docc:mber 19, 2017, Exlu'bit A, Complaint, 'ft 7 and 9. The Complaint further alleges that 

Defendant's vehicle struck the southbound vehicle, which cauaed PlaintiffNathan Ziverts 
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("Plaintiff"), a passenger in Defendant's vehicle, to s115tain iqjuries. Id. at ft 8·9. The 

Complaint apaciflcally alleps Plaintiff experienced serious bodily iitjuries, !0&t earnings, and 

medical cxpenaee. Id. at 'If 10. 

On June21, 2017, Defendant submitted his Answer dated May 30, 2017, raising eleven 

aftimlative ~aes, Including lack of penional jurildiction. See, Walsh A.ff., .&lu'bit B, 
1 

. Answer, 1J 7. Subsequently, on December 19, 2017, Defendant moved to dismiss the Complaint 

pursuant to C.P.L.R. § 3211 (a)(8), for lack ofpenlOllal jurildiction. 

In opposition, Plaintifrs attorney contends that Defendant's affirmative defense of lack of 

penonal jurisdiction, which was raised in hia Answer dated May 30, 2017, is waived because a 

motion to dismiss puml8Dt to C.P.L.R. § 3211 (e) must be brought within 60 dayB from the filing 

of the Answer. In this case, Defendant's Answer was electronically filed June 21, 2017, and, 

P therefore, any motion to d!Jmiss llhould have been brought on or before August 21, 2017. 

Plaintlfl' s attorney further argues that while the law allows the Court to extend the time for 

Defendant's motion pursuant to C.P.L.R. § 3211 (c), for undue lwdship, that the Defelldant 

herein is unable io moot this burden. 

On January 4, 2018, this Court heard oral argument ftom both Plaintiff' and Det\m.d.1111t 

The Court reserved decision, diRcti.ng both parties to submit supplemental support for their 

respective positions on the issoc of the "undue hardship" standard as set forth in C.P.L.R. 

§ 3211 (e). Both parties have filed mpplemental memorandum, which the Court bas considered. 
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Di19U§ljon 

C.P.L.R. § 3211 (a)(B), atatas that "[a] party may move for judgment dismissing one or 

more causes of aotion asserted against him on the ground that .•. the court has not jurisdiction of 

the person of the defendant[.)" C.P L.R. § 3211 (aXS). A ''plaintiff helm the ultimate burden of 

proof on the issu~ ofpc:nonaljurlsdiction." See, Shore Phal'WIQCeUtical Providera, Inc. v. 

Oakwood Care Center, Inc., 65 A.D.3d 623, 624 (2d Dept. 2009). An objection that proper 

service wu not effectuated is waived if tho obj coting party docs not move to dismiss on that 

ground within 60 days ofa pleading in which the objection is raised. See, C.P.L.R. § 3211 (e). 

C.P.L.R. § 3211 '(o) specifically states, 

an objection that the summons and CO!llplaint, summons with 
notice, or notice of petition and petition was not properly served is 
waived if; having raised such an objection in a pleading, the 
objoct:injJ party docs not move fur judgment on that ground within 
sixty daya after serving the pleading, unless the eourt cnttenda the 
time upon the around of undue hardship. 

C.P.L.R. § 3211 (e}. 

In this case, the parties concede that the motion to diamiss wu not brought within 

60 days, however, Defendant contends that he should receive an extension of time to 

bring the motion for "undue hardship." Though the "undue hardship" standard is not 

limited to tho context ofC.P .L.lt § 3211 (c), case law as to its meaning in that context is 

sparse.1 See, Su;te o/New York v. Mappa, .24 Misc.3d 1149, 1152 (Kings Cty. Ct. 2009), 

In DI.Yid Siepl' 1 Praotico Commomuy C3211 :39, 1998 Cumulatlw Pocket Part, Boole 7B, llt paae 11, Ibo 
Commenlalor llOted: 

It is not euy to thinlt up "hardsbip" grounds whim all the delbndallt .._to do 
ia mdmd 1hc llme fur~ I do1llme of Improper ...-.:lae ••• wu lbc 
aervlc:o proper or wun 't it?" 

Sfeaol continued to dilCllll the 1Mmlin& of"unclue lwdlhip.• Sa,§ 266 titled "Leek of Personal 
Jurisdiction,• New York Prlc:tlce Sib Edition of David D. Siegel. "The COllrt may llf1IOt a dlstl'lrtionary extension of 
the 60-day period, but oaly upon a showing of'undue hardship,' a strict alBlldan:l lhet has been held ln<mS dlmandln& 
than the 'good cauae' showing that can earn time extensions in oilier context.• 
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finding only two cases that discuss the undue hardship standard of C.P .L.R. § 3211 (e) in 

the context of an untimely motion to dismiss purswuit to C.P.L.R. § 3211 (aX8). "While 

there ate numerous C1110S in« variety of contexts that make :rcfi:nmce to an undue 

hardship standard, there are few attempts 10 define it." Id. It seems settled that undue 

hardid!ip is a more strlngent standard than "for good cause shown." See. Abitol v. SchVf. 

180 Misc.2d 949, 951 (Supreme Court, Queens County, 1999). 

Jn Reyes v. Albertson, 62 A.D .3d SSS, 8SS (2d Dopt. 2009), the SllQOnd 

Department susaested that the appiopriate measure of an undue hardship Is one "which 

prevented the making of the motion within the requisite statutoxy period." The Second 

Dopartment is not alone in its strict underst.anding of the undue hardship standard under 

C.P.L.R. § 321 l(e). Other courts have explained thst the "undue hardship'' standard 

P "requires proof that the motion could not have been made within the time limited by 

C.P.L.R. § 3211 (e) by the exercise of ordinary diligence." See, Abitol v. Schiff, 180 

Misc.2d 949, 95 I (Supreme Court, Queens County, 1999). Thus, a motion to extend time 

for a motion to dimtlss for lack of personal jurisdiction "is not to be had for the asking." 

Jd. 

The Fourtli Department has often found that a defendant waived his objection to 

lack of penonal jurisdiction when ho did not· move to dismiss the complaint on that 

ground, but included the personal jW'isdiction objection in his Answer. See. Anderson & 

Anderson, LLP-Guangzhou v. Jncrediblti lnvutm4nts Limited, 107 A.D.3d 1520, 1521 

(4th Dept. 2013); see a/110, Britt v. Bt4falt;i Mwtldpal Housing Authority, 48 A.D.3d 

1181, t 1°82 (4th Dept,. 2008); see also, W'olebcm 11. Sutaria, 34 A.D.3d 1295, 1296 (4th 

4 
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Dept. 2006). These decisions are consistent with the plain meaning ofC.P .L.R. § 3211 

(e), which provides that "an objection that the awnmona and complaint •.. is waived it; 

having raised Slldt an objection in a pleading, the objeeting party does not move fur 

judgment on that ground within sixty days." See. C.P .L.R. § 3211 (e). More specifi04lly, 

other llOU1'lll have declined to find undue hardship due to law office failure, and alleged 

iuoompctence of prior counsel. See, Worldcom, Inc. v. Dialing Loving Care, 269 A.D.2d 

159, (lst Dept. 2000); suia/80, .A.bitol, supra, at 952. 

The purpollCI ofC.P.L.R. § 3211 (e) was to require parties with genuine objections 

to the eft'ectiveness of service to resolve the issue promptly, at the outset oftbc action. 

See. Wade 11 • .Byung Yang Kim, 250 A.D.2d 323, 325 (2d Dept. 1998) (citing Senate 

Memorandum in 111pport ofL 1996, ch. 501).' lnterpnrting the undne hardship standard 

as requiring a prll<lf that the motion could not lie brought within sixty days is consistent 

with the purpose ofC.P.L.R. § 3211 (e). See. Reyes, supra, at SSS; see alro, Abitol 

supra, at 952. 

Defendant reliea on Meu v. Roth, 2010 N.Y. Misc. LEXIS 1233 (Supreme Court, 

New York County, 2010), and Stateo/New Yorkv. Mappa, 24 Misc. 3d 1149 (Supreme 

Court, Kings County, 2009), in claiming u~e hacdship. In Metz, the defendant moved 

to dismiss the com.plaint on the grounds that service was not properly cffectuatod hccausc 

of plaintiff's failure to file proof of service. Su, Miltz, mpra, at 2-3. Defend1111t claimed 

Punwmt to a nm- cf the lepalatlve hilltmy pmtllilling to C.P.L.R. § 321 l (o). tho Court has 
found little diaelluion of thia provision since 1996 when it waa first propoaecl. There is no cliacunion on 
the meaning of "undue hardship" in theao mat«lals. Jns1e&d the discussion in adding S!llltion (e) turned 
lar,aely on the burJ!en of requiring that a motion to dillllliu fur laclt of jurlsdiation he brought within 60 
days. While the .upport for that provlaion waa lugcly 11nanimou, the City of New Yark objacted on 
grolllld that the 60-day limit waa prej11diolal givan the large volume of cases it processes and the burden• 
60-day limit to niac service objectiona would impose. See, Senate Mmn in support of L 1996, ch. SOJ, 
1996 MoKinney's Session Laws of NY at 2443. 
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that plaintlfi'I failure to flle proof of service presented undue hardship which impeded 

the ability to tile the motion to dismiss within the sixty-day limit ofC.P .L.R. § 3211 (e). 

Id. at 3-4. Findini that the lack of filing could have prejudiced defendant's ability to 

ascertain whether they had a "basis to move to dismiss for improper service," the cO\lrt 

granted defendant's motion for an extension of time to file a motion to dismiss. Id. at 8-9. 

J.n Mappa_, the plaintiff obtained an ex portc order tiom. the court to sorve 

defendants' attorney in order to effectuate service. See, Mappa, supra, at l ISO. More 

than tiftcan montlis later, the Second Department revaed that order. Id. at 1151. 

Defendants th1111 moved to dismiss the COll!.plaint on the basis that service was never 

' made, and plaintiff opposed pursuant to C.P.L.R. § 3211 (e) as more than sixty days had 

gone by. Id. at 11 St-52. The Court found that it was the reliance on the prior order 

P allowing service to defendants' attorney that prevented defendants from moving to 

dismiss for improper service. Id. at 11 SS. The Court held that this satisfied the undue 

hardship requirement. Id. In both Mappa and MfJtz, the finding of an undue hardship was 

very dependent on the particular circumstances of the cue. 

In this case, and aa will be discussed below, the Court finds that the Defendant has 

failed to meet his burden under C.PL.R. § 3211 (Cl) in showing that an undue burdon kept 

him from timely moving to dillmiss the Complaint for improper service. On its facCI, 

C.P.L.R. § 3211 (e) requlros such a motion be brought within sixty days of raising the 

improper lllCll'Vice objection in a pleading. See, C.P.L.R. § 3211 (e). Here, Defendant 

raised J.$:k ofpenonal jurisdiction in hill Answor dated May 30, 2017, and olectronically 

filed on June 21, 2017. See, Walsh Aft'., ExhibitB, Answer,, 7. Howevor, Defendant's 

6 
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motion to dismiss fur lack of pmional juriAdlction was not made until December 19, 

2017, some 121 daYB after the filina of tho All8wer which rllillCld the objection. 

Here, the Court adopts tho Second Department's analysis of undue hardship as 

requiring a showing that the motion could not have been made within the statutory period 

of sixty days. See, Reyes, supra, at SSS. Defimdant has ow-! no such proof. Defendant 

offers no evidence of the kind descn'bod In either Moppa or Metz. Dofendant relies on 

theso cases but fails to sufficiently analogize them to tho pn:scnt case. Unlike in MapJIQ 

and Metz, there was no procedural 1:0nflict that effected Defendant's ability to determine 

whether or not service was proper; rather in this case it baa been consistently appreciated 

by both partia that proper technical service was never made. 

Jn a further attempt to rely on Metz, Defendant argues that becauso no proof of 

P aervice baa boen tiled, Defendant baa suffered an nndue hardship. See, Walsh Aff., ,,. 16-

18. This argwnent cannot be supported by Metz where service was propel'ly made but for 

filing proof with the clerk. See, Metz, supra, at 2-3. Defendant's argument fails to 

demonstrate how there waa an undue hardship, that precluded moving for dismissal, 

because no proof of S«Vice was filed. Here, there is no dispute that service has not been 

made, thus there is no issue aa to the fl.ling of proof of service. Furthermore, there is 

nothing to suggest that Defendant w1111 nnsu111 as to whether service had been effectuated 

which would hav.e prejudiced his ability to determine if moving fbr dismissal wu proper. 

Defendant also relies on his attorney'• repealed assertion that he ls under no 

obligation to accept service on behalf of his client. While correct, this argument fil.ils to 

show why Defendant could not have moved fur dismissal within the statutory period. 
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Finally, Dl7fendant argues that moving for dismissal within the statutory period could 

have made Defendant liable for 88llclions for tiling a b1111Cleu motion. Defendant ll'llles 

that ifhe had moved to dismiss the complaint fur lack of jurisdiction within sixty days of 

his Answc:r, Plaintiff could have moved for 11811ctions based on the fact that Plaintiff still 

had time to servo the Complaint The Mappa Court discussed this conundnml and found 

it persuft8ive that the ab:ty-dayperiod under C.P.L.R. § 3211 (e) lapaed while plaintiff 

still had time under the 120-dayperiod formviccundcrC.P.L.R. § 306-b. See, Mqppa. 

supra, at 1150. 

In the present case, Defendant's Answer was electronically filed on June 21, 2017, 

thus Defendant had until August 21, 2017, to move fur dismissal for laclc of jurisdiction, 

yet Plaintift'had until September 30, 2017, to ofl'octuatc proper aervice. While this is 

certainly Defendant's most persuasive argument for an undue hardship, the fact remains 

that Defendant ~II did not move for dismissal until nearly two months after Plaintiff's 

time to serve had expired. Defimdant's excuse for not moving earlier, that he fi:arcd 

sanctions, is rejected in light of the fact that he would have be~ complying with the 

express language of the statute as promulgated by the legislature. Any discrepancy or 

purported conflict between C.P .L.R. § 306-b allowing 120 days for service, and C.P .LR. 

§ 3211 (e) requirina a party to move within 60 days of the lltltVice of the aru1wcr to 

dismiss for lack of personal jurisdiction is a valid legal argument and must be resolved by 

the legislature and not by the courts. 
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Accordingly, based in the foregoing, the Court finds that Defendant has failed to 

meet his significant burden and show the requisite undue hardship under C.P.LR. 

§ 3211 (e). Consequently, the Court denies Defendant's motion to dismiss the Complaint 

pUilllUlllt to C.P.LR. § 3211 (a)(8). The above constitutes the Decision of the Court. 

Plaintiffs attorney shall electronically file a proposed Ordor, on notice to Defendant's 
J 

attorney, within ten (10) days of the date of this Decision. 

•ENTER 

p 
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