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SUPREME COURT OF THE ST A TE OF NEW YORK 
COUNTY OF BRONX, PART 11 

EVELYN RODRIGUEZ Index NQ.: 22999/20 17 

-aga inst- Hon. GEORGE J. SILVER 

ARTHUR ELLIOT AVENUES Justice Supreme Court 

-------------------------------------------------------------------X ORDER 

The fo ll owi ng papers numbered I to 3 were read on thi s moti on to STRIKE COMPLAINT (Seq. o. 004): 

Not ice of Motion - Order to Show Ca u e - Exhibit and Affid avits Annexed No(s). 1 

Answering Affidavit and Exhibits No(s). 2 

Reply ing Affidavit and Exhibits No(s). 3 

In this ac tion, defendants mO\'e for an order compelling plaintiff to pro,·ide unrestricted 
medical authorizations for plaintiffs medical history prior to the sub ject acciden t. ~ \ sis rclennr here, 
p laintiff is allegi ng that she sustained a right ankle fracture that required surgery as a result of 
defendants' negligence. \Xi'ith the instant mo tio n, defendants seek unrestricted authorizations from the 
fo llowing providers: (1) St. Barnabas Hospital; (2) l\ fontefiore ~kdical Center; and (3) Sahgal Sunur 
P rakas h, ~I.D. More specifically, defendants allege that plaintiffs i\ Iedicaid records indicate that she 
treated at St. Barnabas Hospital fo r an intraccrebral hemorrhage o n June 11 , 1993, a "contusion of face, 
scalp, neck" on August 19, 1993, and an "open wound of knee, leg, ankle" on NO\·ember 18, 1994. 
Defendants further allege that the records also indica te that plaintiff treated at i\Iontefiore l\Icdical 
Center for an injury of her pekic girdle and lower limb o n December 10, 199-1-, H epatitis and "age­
related osteoporosis" on Nm-ember 3, 2000, and drug abuse o n D ecember 21, 2000. Finally, 
defendants allege tha t the records indicate that p laintiff treated wi th Dr. Sahgal Sumir Prakash for 
varicose Yeins in her lo,,·er extrern.ities o n , \ugust 10, 2009. D efendants contend that all o f the abm·e 
injuries relate to the subject accident insofar as plaintiff ha, placed her enti re medical condjtion at issue 
by alleging that her injmies from the subjec t· accident "may limit her acti,·itics in her employment and 
her life." 

CPLR §3101 (a)(1) pro,·ides, in relevant part, that "l_tjhere shall be full disclosure of all matte r 
materi al and neces ·a ry in the prosecution o r defense o f an ac ti on." The terms "material and necessary" 
in this statute "must 'be interpre ted liberally to require di sc losure, upon request, of any fac ts bearing 
on the contronrsy which will as -ist preparatio n for trial by sharpening the issues and reducing delay 
and prolixity' " (Matter ~/ Kapon 11. Ko,h, 23 ~Y3d 32, 38 l20 1-I-]. quoting / 11/m ,,. Crmvell-Col/ier Pub/. Co., 
21 Y2d 403, 406 I 19681) . . \ t the same ti me, a party is "no t enti tled to unlimited, uncontro lled, 

unfettered disclosure" (G~j/ner 11. M er~)' Med. Ctr., 83 I\D3d 998, 998 l2d Dep t. 20 11 ]; see "Quinones !'. 9 
E 69th St .. l~LC 132 1\D3d 750, 750 12d Dept. 20151). "T t is incumbent o n the parry seeking disclosure 
to demonstrate that the method of discO\·ery sought will result in tbc disclosure of rcle,·ant e,·idence 
or is reasonably calculated to lead to the discm'ery of information bearing o n the claims" (Cra::;ytoum 
Furniture L1• Brookb,n Union Gas Co., 150 . \..D 2d 420, 421 12d Dept. 1989J; see Q11i11011es ,,. 9 ,~·. 69th St., 
LLC: 132 1\D3d at 750, s11pra). 
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• \ parry must pro\·idc authorizations for the release of pertinent medical records when that party 
has waived the physician-patient pri\·ilcgc by affirma ti,·ely putting her physical condition in issue (sc?e 
CPLR §3121 lal; Dillenbeck ,, 1-fe.u, 73 NY2d 278 p 989J). In order to properly defend against a 
plaintiffs claims, defendants require authorizations and records in relation to a plaintiffs injuries as 
defendants arc entitled to discO\·cry of in fo rmation tl1at is material and necessary to defend against a 
plaintiffs claims (Slabakt:r ,,_ Dri::;jn, 107 . \D2d -1- 511 st D ep t 1985]). 

"[Olnce the patient has voluntarily presented a picture of his or her medical condition to the 
court in a particular court proceeding, it is onl~- fair and in keeping \\'ith the liberal disco,·cry prm·isio ns 
of the CPLR to permit the opposing party to obtain whatever information is necessary to present a full 
and fair picture of that condition" (Maller~/Farrow ,,. / 11/en, 19--1- AD2d 40, 45---1-61 l st Dept 19931). For 
those conditions that the plaintiff affirmatinly placed at issue, the plaintiff "may not insulate from 
disclosure material necessary to the defense concerning that condition" (l loenig ,,. l'Vestpha!, 52 Y2d 
605, 610 [19811),. 

HowcYcr, it is equally well-settled that" lt lhc wainr of the physician-patient privilege made by 
a party who affirmatively asserts a physical conditio n in its pleading does not permit discO\·ery of 
in fo rmation invoking unrelated illnesses and treatments" (Barnes,,. l la!J1tda, 11 8 a-\ D3d 1--1-43, 1--1-44 [4th 
D ept 20141 lintcrnal quo tatio n marks o mitted I; McLane ,,_ Damiano, 307 .\D2d 338,338 [2d Dept 2003]; 
Iseman,,. Delmar Med -Dental Bldg , 11 3 . \D2d 276 [3d Dept 19851). 

Appellate courts ha,·e not defined the concept o f "relatedness." The ,\ ppcllate Division, Fourth 
Department has consistently applied the "material and necessary" standard of CPLR 3101 (see e.g. 
Donald11.Ahern, 96 ,-\D3d 1608 [4th Dept20 1'.21 ; B~yea11• Ben~) 96 r\D3d 1558 14th Dept201 2j; Coetchiu.r 
v. Spavento, 84 AD3d 1712 [4th Dept 20111; Bo'-ek 11• Derkatv 55 . \D3d 1311 14th Dept 20081; Wachtma11 
11• Trocaire Coll., 1--1-3 AD2d 527 [4tl-1 Dept 19881)- Some cases of the .\ppellate Di,·ision, Second 
D epartment appear to indicate that "relatedness" is rclenncc to the physical injurie s (Romance 1·. Zm•ala, 
98 AD3d 726 l2d D ept 20121 ["the injured plaintiff wa i,Td the physician-patient pri,·ilege with respec t 
to his rclc,·ant prior medical hi story concerning those physical conditions"J; Gill 11• Mancino, 8 ,~\D3d 
340 [2d Dept 2004] ["plaintiff Robert Gill wai,-cd the physician-patient privilege with respect to his 
relevant past medical history"]). 

The .Appellate Di,·ision, First D eparunent has also applied the standard of rclc,·ancc "to the 
mental and physical conditions that plaintiffs p laced in controversy" (Shamicka K ,,. Ci(y o_/J\1eJJJ 1 'ork , 
117 r\D3d 574, 575 [1 st Dept 2014 1.) However, the ~\ppcll ate Di,·ision, 1"i.rst Departmen t has also 
sta ted, "[al defendant is entitled to discovery to determine the extcnr, if any, that plaintiff s claimed 
injuries and damages arc attribu table to accidents other than the one at issue here" (i\liGl011e 11• Port 
/luth. o_/N. 1·. ri:~ 1\J.)., 90 .\D3d --1-79, --1-80 ll st Dept 2011 I quoting Rega, , . . ·1 l'Oll Prods .. inc., --1-9 ,\D3d 329 

[1 st Dept 20081.) 

Where the plaintiff asserts claims for loss of enjoyment of li fe or for lost future earnings due 
to a permanent disabili ty, the physical or mental conditions that arc affirmatively placed at issue arc not 
readily apparent, \\'hich complicates the dctenninatio n as to what would be "related " to the "condition 
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at issue." .A claim for loss of enjoyment of life is no t a separate item of recO\·erable damages, but rather 
part of the damages recoverable for pain and suffering; it includes no t only the suffering from the 
physical pain caused by injuries, but also encompasses "the frustration and anguish caused by the 
inability to participate in activities that once brought pleasure" (11IcDougald 11• Garber, 73 Y2d 246,257 
[1989]) . Thus, a claim for loss of enjoyment o f Li fc can place at issue not only a physical condition, such 
as physical pain or a physical inability to perform daily acti\·ities, but also frustration and anguish. 

The Appellate Divisions o f the various judicial departments han not been consistent on the 
issue of the scope o f the waiYer of physician-patient pri\'ilege when loss of enjoyment of life is claimed. 
Recent precedent within the . \ ppellatc Di,·ision, First Department, however, pro,·idcs some guidance 
relevant to reconciling the instant motion. In Ctt!Jlb.r 11• I •"fushing TouJJt Center fl!, L JJ. , 114 ,, \O3d 573 
(1st Dept 2014), the plaintiff alleged orthopedic injuries, along with a permanent inabiliry to work and 
permanent or long lasting loss of enjoyment of life. By a 3-2 decision , the . \ ppcllate Di\·ision, First 
Department, affirmed the motion court's denial of the defendants' motion to strike the complaint, due 
to the plaintiffs failure to prO\·ide authorizations for the release of medical records. In denying 
defendants' motion, the trial court had reasoned that defendants had not shown that the records sought 
were related to the claimed injuries. 

In accordance with Gumbs, here defendants have not sufficiently shown that records that 
plaintiff treated at St. Barnabas Hospital for an intracercbral hemorrhage on J unc 11 , 1993, and a 
"contusion of face, scalp, neck" on , \ugust 19, 1993, arc sufficiently related to her instant claims of 
injury to her knee. Similarly, records concerning plain ti ff s treatment at I'\lontcfiorc :\Icdical Center for 
an injury of her peh-ic girdle and lower limb on December 10, 1994, I Icpatitis and "age-related 
osteoporosis" on NO\Tmbcr 3 2000, and drug abuse on December 21, 2000 arc irrcleYant to her 
instant claimed injuries. Pinally, records that indicate that plaintiff treated with Dr. Sahgal Sumir 
Prakash for varicose veins in her lower extremities on . \ugust 10, 2009 arc also unrelated to her 
claimed knee injury. 

However, the fact that plaintiff suffered and an "open wound of knee, leg, anl<lc" o n NoYcmbcr 
18, 1994 while treating at St. Barnabas Hospital does have a sufficient nexus to her presently claimed 
injuries . .Accordingly, the court finds tl1at an authorization limited specifically to records related to 
plaintiffs "open wound of knee, leg, ankle" on Nonmbcr 18, 199-1- at Sr. Barnabas Hospital is relc,·ant 
to the instant action, and therefore should be disclosed. The remainder o f defendants' requests, 
howc,·er, are denied. Defendants may re,·isit their denied requests, however, fo llowing plaintiffs 
deposition if testimony is divulged b~· plaintiff that would gi,·c defendants a sufficient basis to argue 
that plaintiff's prior treatment is in fact related to her presently claimed knee injury . 

.Accordingly, it is hereby 

ORDERE D that defendants' motion is granted to the extent that plaintiff is hereby directed 

to prO\·ide defendants with a duly executed authorization for records related to plaintiff' s " open wo und 

of knee, leg, ankle" on O\'ember 18, 1994 at St. Barnabas Hospital; and it is further 
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ORDERED that plaintiff provide said authorization delineated above to defendants no later 
than December 12, 2018; and it is further 

ORDERED that the parties are directed to appear for a compliance conference this matter on 
December 17, 2018 at 9:30 r\M at the Bronx County Courthouse, 851 Grand Concourse, Bronx, ew 
York, Part 11, Room 709. The parties should come to court with proposed dates for 
depositions. 

The foregoing constitutes the decision and order of the court. 

Dated: November 14, 2018 

1. CHECK ONE ...... ...... ...... .. ... .... ... . • CASE DISPOSED IN ITS ENTIRETY /4sE STILL ACTIVE 

2. MOTION IS ...... ... .... .. ..... ..... ... .. . . • GRANTED • DE JED ./4ANTED IN PART 
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