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To commence the 30-day statutory time period for appeals as of right under CPLR 5513 (a), you are advised to serve
a copy of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK . .
COUNTY OF WESTCHESTER ~ * - | :

JASMINE TINSLEY, -

Plaintiff, . '
_ o , _ Index No. 70675/17 -

-against- ‘ ' Motion Sequence No. 001 ' |
) ‘ Decision and Order- ' ‘

THE CITY OF NEW ROCHELLE, THE DEPARTMENT
OF PUBLIC WORKS OF NEW ROCHELLE, COUNTY _
OF WESTCHESTER, NATIONAL GRID USA SERVICE - \
_ COMPANY, INC. AND NATIONAL GRID ENERGY - |
- MANAGEMENT, LLC, : ' ' ]

Defendants.

EVERETT, J. R

The following papers were read on the motion: i
- Notice of Motion/Affirmation in Supp/Exhibits A- D/Affs of Serv (docs 12- 19)

Defendant County of Westchester (County) moves for an order pursuant to CPLR 3211
(a) (7) and/or CPLR 3212, dlsmissmg the complaint and all cross claims agamst it. Upon the
foregoing papers, the unopposed motion is granted. : |

The followingl facts are taken from the pleadings, motion papers, afﬁdavits, docuinentary
evidence and the record., and are undisputed unle.ss'/-o'therwise indicéted.' |

Plaintiff commenced the instant action by filing a summons and complaint in the Office
of the Westchester County Clerk on December 20, 2017, to recover damages fo\r 1nJuries she
allegedly sustained when on May 8, 2017, she was caused to tr1p and fall due to the defective
condition of t_he public‘roadway in the vicinity of 345 and 361 Main Street in New Rochelle,

New York. The compliant sounds in negligence and charges the various named defendants with
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negligent ownership, operation, management,Emaintenance,_ control, repair, construction and/or
inspection of the subject roadway. 'While issu_e vi/as jOi_ned by service, on or about January 29,
2018, of a joint ansvizer by defendants City of New Rochelle i/s/h/a The City of New Rochelle
(City) and The Department_of Public Works (DPW),”together with sevefal afﬁrmative defenses |
and a cross claim for contrlbution and/or 1ndemn1ﬁcation against defendants National Grid USA
Service Company, Inc., National Gr1d USA Energy Management LLC and the County. The
County responded b_y submis‘sion of the instant ,motion-. For the_ reasons set forth below, the

County is entitled to a dismissal of the complaint and cross claim under CPLR 3212.

N

A~

It is well settled that:
“[t]o obtain summary Judgment it is necessary that the- movant establish [her]
- cause of action or defense sufficiently to warrant the court as a matter of law in
directing judgment in [her] favor (CPLR 3212, subd [b]) and [she] must do so by
tender of evidentiary proof in admiss1ble form™

(Zuckerman v City of New York 49 NY2d 557, 562 [1980] [mtemal quotation marks and

citations omitted]).

To make the iequisitev showing, the Coiinty submits, among other things, the sworn
affidavit of William Maker (Malter)? its Assi:stant Supefintendent of County 4Road Maintenance
in the County’s Dehartment of Public lNorks and Transpo.rtation (DPW&T), uwho been employed ~
ny the County since 1997. In:hi.s aftidavit_, Maker asserts\that he_ is respﬁonsible for overseeing the
maintenance of Connty owned and operated roads loeated within its boarders, and that he is
familiar with-the names and locations of the roadways, sidewalks and snrrounding areas that are

serviced by the County’s DPW&T. Maker provides a list of the records which he reviewed in

conjunction with plaintiff’s complaint, those being the official records of the DPW&T’s Division
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. |

of Road Maintenance, and he submits a copy of the Laws of Westchester County, which contains 1
. I

a listing of the names and locations of the roads maintained by the County. Based on his review
P |

of these documents, together with his knowledge of the County’s roadways as the Assistant

Superintendent of _the DPW&T’S Di\_/i.si:on of Road .Maintenance, Maker concludes and

affirmatively states that, at 'no time relevant fo the actien haé the County, or any of its agents,
servants, employeee and/er representetiv.esvowﬁed,‘ .operated, }nanaged, maintained, controlled,
repaired, construeted or inspected the subject roadway in the vicinity of 345 and 361 Main Street; |
New Rochelle, New York (see notice‘ of nlotion, enhibit D). .

The County contends, and the '_Co'ur‘t agrees, that, by'this-evidence, it has established: (1) !

that it neither owns, nor controls the roadway or other property where the alleged accident

occurred; (2) that it owes no duty to plaintiff or co-defendants with respect to the Tinsley’s | I
accident that allegedly eccur;ed on the s_ubject roadWay; and (3) that it thefefore, cannot be held
liable in the above-captioned actien as a matter of law (see chkerman v City of New Ybrk, 49
NY2d at 562). '

Tne éouﬁ further finds that, by failing to eppose or to otherwise contest the County’s

assertions, Tinsley and the co-defendants have, “in effect, [conceded] that no question of fact

exists” which woul’d preclude a summary judgment dismissal of the complaint and cross claim _ d

against it (Kuehne & Nagel v Baiden, 36 NY2d 539, 544 [1975]; see also Admiral Ins. Co. v
Marriott Intl., Inc., 79 AD3d 572, 577 [1* Dept 2010]).
Accordingly, it is ' ' | g
ORDERED that defendant County of Westchester’s motion is granted to the extent |

that the complamt and Cross claim are severed and dlsmlssed as against defendant County of ‘
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J
Westchester, and the Clerk is directed to enter judgment in favor of said defendant with costs and

disbursements as taxed by the ClerR; and it is further
| ORDERED that the remainder of the action shall continue; and it is further
ORDERED that counsel for plalntlff and the remamlng ‘defendants.appear in n the
Westchester County Courthouse, 111 Dr. Martin Luther King, Jr. Blvd., White Plains, New
York, at the Preliminary Conference Part, Courtroom. 811, on Monday, June 11, 2018, at
9:30 a.m:
This cc_)nstitutes the decjsion and order_.of the_ Courr:

\

Dated: White Plains, New York
 May 2,2108
' ENTER:

Dl T

HON. DAVID F. EVERETT, A.J.S.C.

Law Offices of Jay H. Tanenbaum
14 Wall Street : : _
New York, NY 10005 ‘ : : /

John M. Nonna, County Attorney
County of Westchester

148 Martine Avenue

White Plains, NY 10601

Corporation Counsel for the City of New Rochelle .
and the Department of Public Works of New Rochelle
515 North Avenue :

New Rochelle, NY 10801

National Grid USA Service Company, Inc.,
And National Grid Energy Management, LLC
80 State Street -

Albany, NY 12207
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