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At an J Tenn Part 2 of the upreme Court of the 
tat of ew Yo k, held in a.rd ~ r the Cow ty f 

Kings at the Courthouse. at th ivic Center 
Br oklyn, · etJ Y rk, on th 27th day of Janu 
2018. 

PRE ENT: 

HO .G ORIAM. D . mRL 
Justice. 

--- ------- -- ---- -- - -- ---- ---- --- · --X 
BARRY RASKIN, [NDIVrDU LLY A D, A EXECUTOR 

Of TH TATiE Of L I RASK 

Plaintiffs, 

IEH AND 

Defendants. 
--- ---- -·•·· -- --- -··X 

The foll ing paper 

oti.c f Motion/Ord r to Show ause/ 
Petition/ ross Motion 
Affida it (Affirmat' on ) Annexed_ ~ - - --- - -

Oppo ·ng ffida _ it ( ffinnations) _ _ _ _ ___ _ _ 

Reply Affi. avits (Affirmations) _ _____ ___ _ 

1 pon the for going pap r defendant ew York 

Khots .D. Mukul Arya. M.D. Vadim , .akhamiya 

Y CEF 

l - 4. 

5- 6_ 0 -rio ;-c:: 7- 8. [11:;z; 

0~ 

ethodist H pitaJ, MaQilrita p ~. ,.,, 
- ?J 

(MS 2) and Joseph 1l'Lieh ;:,-; 

(MS#3) eek an ord r compelling lhe plaintiff Barry Raskin , o ansv~1er questi.ons m rked 

for a rurng at th fm of Mr. R kins. depo ition pursuant to 22 RR222.1 PLR 

3101 3 l3t 3115 124, and 312 . 

l 
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BACKGR UND 

Plain i 'fBarry Raskin administrator of the estate o Luida Raskin; d ceased; and 

aus,es of acti -. in neg igen medical malpr: ctice; wrongful d ath and fack · f informed 

the defendant on March 23 2016. 

Plainti ffi allege that th defendants fl iled to dia ·n 

allstones, hrfl mmation o h r gallbladd r and infection 

. Raskin 

the comm n bile duct. 

P •aintiffs a I g that as a re ult of the defendants.1 neg ~gence Mrs. Raskin perienced 

ulcers, ]ower back and heel p ·n aggravation f kidney dLe acute chol cy titis3 with 

diarrhea nau vomitin . akne , fear an · t · and em · nal dist.re . , . Raskin 

died on Sept mb -r 4t 2014 fr m liver failur . 

T ' P'ARTIE , 

The pl "ntiff. Barry Ra kin was depo d on June 9 2017. Tbe , ,o · ~n defendants 

contend that Mr. Raskin. at th direction of hi attorney, M:ich el M. Bast . q. refused to 

ans, er se rat quesfons during .bis d po ition t hich \ff re material and rele ant. 

pecifically Mr. Raskin r fu d to ans\v r qu -stions re · arding his health and overall 

1 Cti.olangU i an in cction of th 1i er bi e d t. 
1 Ac,·dosf is. in rea aci:dit i:n dt blood and bodH ti ue. 
3 Acute chol · y liti _ refers 10 gaU bladder inflammad n. 
4 Hypoosmolali y i a medical condition where the I v I of electrolytes, pr t ins, and nutrienl i.n the blood 

re lower tlan. n mia1. 
Hypmtatrem.i · condition that _ rs when the ]eve I of sodiwn in the b ood i too O\ • 

2 
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llness, regard'ng Mrs. Ra kin podiatri and ophthalm 1 gic care and tJI atm,ent. her 

litigation history and the sub tanc _ of a September 20]4 con ersation betwe n Mr. Raskin 

, d Mr .. Ba -t. 

Defend -t c,ontend that during the d position attom, y Bast fa"l d t provide an 

· planatio for Mr. Raskin' · fu al to an w r questions, · iolation of NY RR 221.2. 

Ji ndan3 ar u that such a refu al is not upp rted b th l"mit,ed depo,Jti n objections 

. forth in PLR 311 5 (b ), ( c) and ( d) . Th d _ fondants a rt that questi n concerning 

Mr. Raskin h alth are mat , i l and relevant to the ass: m n of his d mages. They 

nt nd that ca1 ulating dlama r ngfuJ death claim requir consideration 

· the health ,f the decedent -s distributees. With respect to Mr. Raskin . 1 of services 

I im defend nt argue that qu lions con - -ming Mr. Ra kin - hea th ac th time of hi 

\: rn 's death ill hed light on t e nature of the services Mr . Raskin pro id d for him. 

he defendant the.refore k inform~ti _ concerning Mr . Raskin'. p diatrk and 

oph ,halmologi, , are and auth rizatioos · o , btain her ophthalmology and d rmat.ologi al 

r cords. De£ ndants contend that by com , ncing this action to recov r damages fr r 

m dica.l malp.ra tke. plaint'ff h _• ah-red th ph sician-pati t privileg · ·th respect to, 

h r past medi - I hi tory. Furth rmore, defendants argue that plain itTs. as.ertion of broad 

]aims against th m - such a their alleged ilure to appre mte Mrs. Ra kin's medical 

hi tory - nee t her ophthalm. logic and d rmato logi _ r: ords. Th 

d fendant:s argu that not alJ qu . f ons pertaining to Mrs. Ra in s medka] c r - are cove d. 

b the physician-patient privileg as Mr. Raskin is required t an wer que-ti ns regarding 

matters of fac ·. 

3 

[* 3]



FILED: KINGS COUNTY CLERK 01/30/2018 INDEX NO. 500831/2016

NYSCEF DOC. NO. 41 RECEIVED NYSCEF: 02/06/2018

4 of 8

At his depo ition Mr. Raskin testified that his wife w s involved in a personal injury 

acti. n agam t t ir I ndlord King ·e ' Hom Inc. fur a 2007 slip and fall aoc·d a:t. 'r .. 

Raskin efused t an er questions concernin the prior litigation. Def; ndants have .r e 

ad mand for auth ·rizatio s, d •t~d January 31, 2017,. p rtaining to th non-privil gcd 

conten - of plamtifr legal fil ·n dte 2007 tion (Rask;n Kingsvi w Homes, In . in 

Kin · ourt Supr me Court. fndc #23915/0 ), as well a l records ofm dical treatm nt 

empl m nt and 'lateral · ourccs a oci ·ted with th- pre 1ous a ion. Mr. kin 

testifi d that his wjfc had knee · urge.ry as a _ ult of the 2007 acciden, . The defendants 

cont nd that Mr . R kin s liti. ation history i material and r 1 ant. be au it r _ al lhe 

deccd n ' medi a] h" story and - 1th at the time of herd th. 

· astly, def ndants seek d ta·1 of a conv r afon tween r. R _ kin and att rney 

Bast in the public rridor of a. nagogu .a proximatel- eek ft r Mrs. a kin 

death. Defendan contend th _ t the auorn y-client privi ege does n t apply to ·his 

communication pursuant to P R 4503( b ca.us Mr. Raskin h d no reas nabl 

exp tation of privacy in the syna ogue hallway and the.re · no indication that an attorn y-

cli nt r _ ationship h d • . i t d a ·the time th - ati ,n oc urred. 

Plaintiffs oppose defe1 dant_' motion • n the ground ·that such qu . tioning infr:i ges 

upon physician-pati nt privHe and the att rney-cf,ent privileg,e. PL intiffs argu that 

q e ;j. ns onc{:rnin Mrs .. Ra in ophthalm logic,. podi.a:tri and orthop '. di care ha , no 

conn _ ction to this action as it concerns her ga11 bladder tr ment. Plaintiffs contend that 

b _ au a claim for loss of njo m nt of Jifi i no being mad the court hould no ano, r 

dis o, ry of medic l care relat d t parts ofth body otherthan Mrs. Ra kin's gall bladd r. 

4 
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Pl intiff.o;; argue that questions pertaining to Mr. Ra kin's medical hi tory are 

prohibited because, as admini trator in this a tion. he ha -patient 

privile2e. . lainfffs contend that the attom - lienl priv·1 

conversati n between Mr. Ila ~ in and his att rne:y at a synag 

pr c1ude-s d.iscl ur of the 

PLR 3 Ol(a) pro id - that 'there Lall be fuU discl ur of all evid n material 

and necessa yin the prosecution ordefen~e fan action." Th _ di closure pro·vi i ns ofthe 

CPLR are t b : libemU · ns rued (see~ .ynlhia B. . ew Rochelle Hosp. M, d. Cen.ter., 

60NY2d4 2,461 [1983] withthetestofwb le nsfiutesmat ri ~and nece ary •idence 

as being on of •·usefulne and reason" (see Allen v Crowell- oilier Pub. 0 .1. 2 I NY2d 

403, 406 { /9-631). This t. t i b app~ ·cd on _ case b ca ba is. Disclosure m not be 

permitted wh -re the deman are undu1 burd n ome, lack p cificity~ seek privileged 

matter or r - otherwise improper (Buxbaum v astro, 82 A 3d 925 [2d Dept 20 . ]). 

Fair and ju tcomp n at" n in ~nw ngft.d death case· - d rmined b th p uniary 

in",uries re utting from th - d -dent s dea ,t nd is award d LO· the person for whose 

benefit th action is brou ht" (EPTL 5 4.3). To determine what i fa'r and just 

compen ti n the finder o a t must" ei h ral facto including the m.1mb r age and 

health of th d cedent ·s di ributees (Johnson Manhattan & Bronx ' urface v Tr. perating 

Auth., 71 Y2d 198t 203-204 [1987]; Green pan v East Nassau lv!edical Group, 204 AD2d 

273 [2d D pt 2004]* 1 I P'Il 2:320). E n th ugh tr. ' - kj_n as an admini lrator has 

not waiv d h physician-p tL nt privilege. th • tatus of hi h- alth is relevant nd thus a 

proper subj ct of question in in his exammati n before trial (s e Greenspan, 204 AD2d at 
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274). How ver. d endants inquir ' shou d only cone mMr .. R.askin's overall h alth and 

llne-sand not the ubstan of nfidenfal communicati n betv n Mr. RJ kin and 

hl physicians (Williams v Roosevelt Hosp., 6 NY2d 91,. 39 :397 [19 ]; Gr n pan v 

East Nassau Medical Group 204 2d 273 [2d Dept 2004]). In additi n, defendants ar 

n entid to di ure of r. Raskin medi al reco-r,ds ( calo11e Ph fps M• m. Hosp. 

Ir., 184 AD2d 65 [2d Dept 1992]). 

'In bringing n acti n for per onal injury, a plain iff waives th - physician-patient 

pri ilege 'th re p t to an · ph ical or m ntal .ndifon ftlnnati el placed m 

c ntroversy" (see, LR 312l[a]; Cynthia B. v New Rochelle Hosp. Med. Ctr. 60 Y2d 

4·-2 456-4 7 '(1983 · Hoenigv Westphal 52 2d 60 608-60 (1981). Howe [tJh 

. ai er o - the ph • ic·an-pa ient. plii ·1ege mad · by a party wh affirm ti el asserts a 

phy ical c ndi.tion in its pl ading d es not permit di covery f information i.nvolving 

unr -fated illness and treatm nts ~ (Mc Lane v Damiano 307 AD2d 338 (2d D pt 2003]'• 

Barnes v Habuda ll AD3d I 43 444 [4th D p 20141). H r, · plainf ff: alleg in their 

B ·n .of Parfcular that as a esult o the defendants , fl ilure to diagnos her gaU bladder 

di , ase . Raskin uffered in.ter alia. heel pain. Thu Mrs. Ra kin plac d thi c ndition 

in omrov rsy and h s waiv d the phy ician-paient p,ri ilege · 'th resp . c to her p diaki 

hi tory (s · Koump v mith, 2~ NY2d 287 [1969]; Sadicario v tylebuilt Accessories~ 250 

1 2d 830 [ 99'8l Jo ephs liver 4 AD2d 688 [2-0 Dep l 97 1) and thu th d fl ndan 

ar permitt -d to inquire as to matters concerni Mrs. Raskin diatr· are. 

Howe er. th defend nts d • not m, et th ir burd n of •. tabJi hin that 

oph:thahnology d rmatology and litigation r•ecor concern matt that are .. in 

6 
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contro ers ee R3121[a]· Kin Sal ation rmy, 2 0 AD2d473 [2d pt 1997· 

McLanevDamiano 07 AD2d338 [2d Dept 2003}). The defi_ndant d noto : rareas n 

for d manding s ch r- ,cord and do not provid the affidavit of medical expert xplaining 

the lleged tink b -n een M . Ra k·n s aUbfadd r disea- and h -r ophth lmolo _i ~ 

dermatologi and orthopedic ondid n resulting from a 2007 lip and fall (Manley v ew 

York City Hous. Auth., 190 AD2d 600 [1st Dept. 1993]· Gill v Mancino 8 AD3d 340 [2d 

Dept 2004] .. Ho e r, th ph sici _ n-patient pri iJ g _ eeks to pr t t... d there:b 

fo Lr ... confidential ommunicat~ons . not di _ mere facts and inc·d nts ot perso 

medlcal hist ry. . . [ A · witn may n t re:fu to an wer quc r ons r -gard ·ng matters of 

fa t' Williams ex r I. Williams v Roosevelt Ho p.. 6 2d 391 [ 1985] · Kivl ehan v 

Waltner 36 3d 5 7 [2d pt 2007] . uch th d fendant . are p nnitted to m.quir 

as he name(s) a d add.re {es) of physk"ans and healthcare fac'Uty(ies) where~ and 

wh -· , Mrs. R kin obtained phthalm logic, d, rmato ic and rthop d·c care Bongiorno 

v Livingston 20 AD3d 379 [2d Dept 2005]). 

Under New Y rk and federal Ia.w the protect" n of th attom y-clien privileg 

ex ends onl to confidcntfa ! ommunic tion be een the cli _ nt and th_ attom y (CPLR 

450 [a]). onfiden i J communicati ns a.r ··mad.e b l eeo an attom and en nt in th 

cow· of pr fessional empl yment f, the purpose of obtaining lega~ advic ,, (CPLR 

4503 a); Jakoblejf Cerrato, Sweeny & ohn 97 AD2d 834 · 2 D pt l 983]). 

Communicat' n . ar,e n t disc erabl under PLR 310 I b) uni _ th pri iteg i · deemed 

to h_. e been waived by the pursuan to CPLR 4503(a). Th attom y who " ert13 th ~ 

pri U ge ha_ the burd n of e tablishing it {In re Kaplan 8 NY2d 2 14 [19601).. ntrary t 

7 
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' . 

th: d fendan · contention, an aUome -ell -n relation hip ma c ist in lh . ab ence of a 

f• nnal retai - greement" (s Swalg Dev, orp. v Gain ~ 274 AD2d 38 [2d Dept 

2007] · Haythe urley v Harkin , 214 AD2 36] [I t D pt 1995]; Rann v Lerner 60 

AD2d '922 1f2d D pt 1'990]). During a , mber 3 20 I 7 , onferenc ith the oourt 

ttomey Bast advised the court that his Sep mber 2014 haJlway conver ation with Mr. 

Raskin related to h" poteoti.a] repre entation of Mr. Raskin in this matter. - uch th -

,ttorney-client privilege preclu es inquiry b he defendant _, _ to this c mmunkation. 

ccording]y it i 

ORD D, hat th - d - ndmJts ma inqui.re con ming Mr. Ra kin s o eraU 

healt 1 and w 1 -b ing~ Mt . Ra kin s podiatric care~ the date , names and addresses of 

physicians and h althcare faciliti s providing Mr . Raskin' phthalmofog'c d rmato]ogi 

and orthop di , are; and it i further 

ORDERED, that coun _ l for all parti are to app ar in the Central ompliance 

Pwt on arch 6 20 IS to sch dule aH outs anding or uncompleted depos1ti n _. 
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