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To commence the statutory time for appeals__as of right
(CPLR 5513[a]), you are advised to serve a copy
of this order, with notice of entry,' upon all parties.

' SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER -
x

EDITH B. SPINDOLA and
HUGO SPINDOLA-FRANCO, M. D,

Plamt1ffs ~ DECISION and ORDER

: : - : Sequence Nos. 1
-ag_ain'st_—_ o A s » s Index No. 55565/2016_

WESTCHESTER JOINT WATER WORKS, |

‘Defenda'nt.v '

- X

RUDERMAN, J.

The following papérs w'er_'e'vconsidered in connection with the motion of defendant '

* Westchester Joint Wat_er Works for summary‘ _] udgment dismissingﬁ the eomplaint on the ground

that as a matter of law it.may not-be'h_eld lrable:_ L .- o

Paper I | "-.Numbered

Notice of Motion, Afﬁrmatron Exhlblts A-E R 1
Affirmation in Opposition, Exhrblts 1-4 o )
Reply Affirmation o ' 3

ThlS action seeks compensat1on for property damage sustained by plarntrffs followmg a

~ water main rupture under the roadWay in front of therr home.» Spe01ﬁcally, plalntrffs allege that

on January 26, 2015 at approx1mately 10:30 am., a water main under Unron Avenue i 1n Harrlson

New York ruptured and thousands of gallons of water entered the drrveway, garage and basement
of plamtlffs home at 13 Umon Avenue damagmg personal property and the structure of the

home including heatlng, electrlcal and plumblng systems.’ Defendant Westchester Joint Water

Works (“WJ WW”) is the Pubhc Benefit Corporatlon that operates the water system Plamt1ff
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alleges that W] WW was notified of the situation imm;diately, but that it took several hours
before the flow of water was stopped. \ |

\ In moving for summary judgment, defendant characterizes the event as a spontaneous
rupture not caused by any negligence, contend.sth'at it engaged in reasonal;le maintenance and
inspéction of the system’s pipes, and argues that, in any event, prior written notice is required for
a valid claim against it, and that no such notice was received regarding the water main on Union
Avenue in Harrison. It submits the affidavit of its business director, David Birdsall, to establish
the lack of prior written notice, and thé affidavit of its Terrené¢ O’Neill, its Chief Plant Operator,
to establish defendant’sqmaintenancg program for its grid of pipes, including visual inspections,
audio pitch analysis, and regular hydigaht flushing, to establish the lack of negligence in its
inspections or maintenance.

In opp,osition, plaintiffs submit (1) photographs displaying the flooding and work they say
was performed by defendant to repair their damaged asphalt driveway, (2) minutes from meetings
of defendant’s Board of Trustees_, which in August 2013 mentioned under the category of an
“operations status report” that it was “continufing] to work with member municipalities to
replace older/vulnerable service lines in areas that are planned for paving” and (3) minutes from
meetings during July 2014 reflecting plans for paving related projects, aﬁd the Trustees’ approval
of $150,000 for “service line, valve and hydrant replacements related to Town of Harrison !
Paving Plans.”

Plaintiffs argue that ciefendant has not met its burden of establishing its right to judgment

as a matter of law. They observe that defendant acicnowledges the fact of the water main rupture,

and that defendant’s submissi_ons fail to establish the cause of the rﬁpture. They point to the

[* 2] 2 of 5



I NDEX NO. 55565/2016

NYSCEF DOC. - NO. 21 ' o » RECEI VED NYSCEl:: 01/ 14/ 2019

[emphasis added]).

Board meeting minutes to establish that before the incident in questien, defendant recognized the

. presence of “older/vulnerable service lines.” They add that defend'ant acknowledged its liability

by its voluntary replaceme'nt_of pl'ain'tiffs’v asphalt driveway.
Analysi's"
“A water cOmpany C 'has the duty of maintaining and repai’ring its 'VIVater.mains so as to
avoid 1nJ ury to abuttmg pronerty owners and the publlc generally™ (De Witt Propertzes Inc v

New York, 44 NY2d 417 423 [1978]). “Municipal corporat1ons are Theld to the same duty of care

. as the private- suppl1er of water” (id. at 423—424). However, “[t]heoperator rofa mun1c1pal water

.system . . . is not liable . . . solelyvbecauseﬂOOding occurred (Guiddrelli v City of Schenecfady,

AD3d 2018 NY Sllp Op 08995 2018 NY App Div LEXIS 8951 *5 [3d Dept 2018]). The
mun1c1pa11ty “cannot be held l1able for i 1nJury unless it is shown that the i 1nJury was caused by
negligence in »the 1nstalla'tlon or mamtenance of the system” (De Wztt'Propertzes v New York, 44
NY2d at 424). “Thus if the municipalily has notice of a dangelous_'condition or .hc.ls reason to

believe that the pipes have . . . deteriorated and are likely to cause injury, it must make

- reasonable efforts to inspect and rep'air'the defect” (De Witt Properties, 44 NY2d at 424

L

" The operator of a municipal water system may also be liable in negligence “if the.

evidence demonstrates that, upon receiving notice of the water main break, it failed tomake

‘reasonable efforts to inspect and repair the defect” (Guidarelli v City of Schenectady, __ AD3d

__, 2018 NY Slip Op 08995, 2018 NY App Div LEXIS 8951, *6 [3d Dept 2018] [internal

~ quotation marks and citations omitted]). It may, however, be entitled to summary judgment

dismissing an action where it submits to the court unchallenged proof that it made reasonable
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' efforts to’ repair the problem. In Malfattz vi3 Grammercy Park S. Corp (259 AD2d 420 [1st

Dept 1999]), the defendants were granted summary ]udgment dismissing the complaint because

 “[t]he evidence estabhshe[d] that the City employees promptly responded to the notl_ﬁcation ofa
- water leak and immediately commenced work to stop it[, and] [p]laintiffs have not demonstrated

- how those, actions were deficient or that the leak could have been stopped any sooner” (Malfatti,

259 AD2d at 421)
The movant s burden in moving for summary judgment is to estabhsh its right to rehef as

a‘matter of law (see Alvarez v Prospect Hosp., 68 NY2d 320 [1986] . Winegrad v New York Univ.

' Med. Cir., 64 NY2d 851 [1985]). “All of the evidence must be viewed ir the light most

favorable to the plaintiff, as the opponent of the motion for sui'nmary' judgment, and all
' . ¢

* reasonable inferences must be reselved-in her favor” (Giraldo v Twins Ambulette Serv., Inc., 96

AD3d 903 903 [2d Dept 2012]) To prove its non- negligence as a matter of law, defendant
rehes on an affidavit descrlbing its malntenance program for its grid of pipes and mains.
Iiowever, when read in the light most favorable to plaintiffs, and given the existence of some
evide_nce indicating that soine of the system’s pipe may be in a deteriorated condition, the |
absence from the O;Neill/'afﬁd:avit of any indication of the eendition of the broken water main or
whether its condition had any relation to the cause of the pipe’s rupture precludes a vdeter‘minat-ien

of non-negligence as a matter of law. The affidavit does not establish as a matter of law that

“ defendant’s maintenance program satisfied its duty of maintaining and repairing its water mains - (

50 as to avoid injury fo ahntting p_ropei'ty owners (see De Witt Properties v New Y brk, 44 NY2d

at 423).,

The affirmation of counsel for defendant asserts that WJ WW, as a Public Beneﬁt
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Corporation, is entitled to prior written notice of any dangerous or defective condition. It cites,
in support, Ferris v Cbunty of Suffolk (174 AD2d 70 [2d Dept 1992]), in which the defendant .
Town successfully érgﬁed that th_e_conditidn precedent created by the prior written notice law of
prn Law § 65-a(2) a\nd Brool.<haven‘ Town Code § 84-1 required summary judgment dismissing

the complaint against it. However, here, defendant offers no specific code, statute or other

~ authority to support its bare assertion that under these circumstances it is entitled to prior written

notice of the claimed condition as a éondition precedent. In the absence of any such support for
its claim,i defendant ﬁas failed to establish a fight to summary judgment on-this ground aé well.
In view of the foregoing, it is hereby
ORDERED that defendant’s motion for summary judgmenti 1s denied, and it is further
ORDERED that all parties are difected to appear on Monday, February 25, 2019 at 9:30
a.m., in the Preliminary Conference Part of the Westchester County Courthouse located a£ 111
Dr. Martin Luther King, Jr., Boulevard, White Plains, New York, 10601.

This constitutes the Decision and Order of the Court.

Dated: White Plains, New York Vi % g '
January fo ,.2018 ~

HON. TRRRY JANE RUDERMAN, J.S.C.

~
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