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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ROCKLAND 
------------------------------------------------------------------------x 
MARJE ST. CYR, 

Plaintiffs, 

A WAR U. HAQ and JOHN L. GRASSO, 

Defendants. 

034709/2016 

Motion.# ! - MD 
DC-N 
Adj: 7 /25/18 

------------------------------------------------------------------------x 
Hon. Thomas E. Walsh II, J.S.C. 

The following papers numbered 1-3 read on this motion by Defendant for an Order 

pursuant to Section 32 I 2 of the Civil Practice Law and Rules for Summary Judgment dismissing 

the Plaintiff's Complaint against Defendant(s) Anwar U. Haq and John L. Grasso together with 

such other and further relief as to this Court may deem just and proper: 

PAPERS 

Notice of Motion/ Affirmation of Richard Schoenberg, sq./Exhibits (A-1) 

Affirmation of Ana M. Goncalves, Esq./Exhibits (A-E) 

Reply Affirmation of Richard Schoenberg, Esq. 

NUMBER 

2 

3 

The motor vehicle collision giving rise to this action took place on January 22, 2014 at 

approximately 4:45 p.m. when the Plaintiff was traveling through the parking lot at Target when 

she collided with Defendant John Grasso's vehicle, which was driven by Defendant Anwar U. 

Haq. This action was commenced by the filing of a Summons and Complaint on November 2, 

2016. 1 Issue was joined by Defendant by the filing of a Verified Answer on November 18, 2016. 

Defendant raised six (6) affirmative defenses, including the lack of a serious injury pursuant to 

Insurance Law § 5 1 02( d). 

1 The Court notes that Defendant's motion contains a typographical error in paragraph 6, 
which indicates that the action was commenced on March 21, 2012. The date alleged is prior to 
the occurrence of the accident and must be a typographical error. 
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At the outset the Court note that a ote oflssue wa fil ed on ovember 20, 2017. 

Subs quently , Defendant filed the instant timely Motion of Summary Judgment with a return 

date of February 15 , 201 8 and requiring motion practice pur uant to Civil Praclice Law and 

Rules§ 22 14 b). The Court admin i trat i I adjourned the r tum date of the in tant motion to 

Friday February 16, 20 18, as per th urt s part rules all m tions are to be retumabl on 

Fridays. The Plaintiff filed untimely opposi tion at 10:28 a.m . on February 14 20 18 two days 

before the return date. Defendant e- fil ed a Reply on February 23, 2018 (after the return date) 

along with an Affidavit of Service indicating that a reply was sent to Plaintiff's counsel via 

regular mail on F bruary 22, 2018. D D ndant seeks the C urt to grant the summary judgment 

mo tion as unopp ed due to the untim lines of Plaintiff's opposition. 

The Plaintiffs opposi tion were untimely without any application to the Court seeking an 

extension of time to fil e opposition or any record that Defendant 's counsel was contacted asking 

fo r a consent adj urnment of the return date. onethel ss, th Court will cons id r the Plaintiffs 

oppos ition along with the Defendant Rep! argument o a to avoid any prejudice to the 

parties. 

Turning now to the assertions in the instant motion fo r summary judgment the Court 

notes that in thi s action the Plaintiff s bill of particulars al leg d that she sustained the following 

injuries: pat I lar osteocytes, internal d rangement and lo s f range of motion of th left knee, 

L4-5 di ffuse po t rior disc bulge \I hich impresses upon th ntral aspect of th th cal sac and 

narrows the inferior recesses of then ura l foramina bi lat rally L5 -S l diffuse po t rior disc bu lge 

which impres es upon the ventral a pect of the thecal sac and narrows the inferior r cesses of the 

neural foramina bi laterally, left L4-5 radiculopathy, loss of range of motion, C4-5 posterior disc 

bulge slightly ecc nt ri c to the left impr ing upon the ventral thecal sac and partially effacing 

the anterior sub rachno id space CS-6 posterior disc bulg li ght! eccentric to th I ft impressing 

upon the ventral th cal sac and partially effacing the anteri r ubarachnoid space, traighten ing 

with reversal of the physiologic cervical curvature suggesting musc le spasms and acute bi lateral 

CS -6 radiculopathy loss of range of motion. 

Plainti ff Bi ll of Particulars further alleged that Pl aintiff sustained a eri u inj ury as 

defined by Insurance Law 5102 and all ged the injuries he uffered were p rmanent and 

continuing in nature. Further, Plaintiff all eged that the injurie and condition caused and/or 
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contributed to the Plaintiff li ving a dimini h d qua lity of !if , including less enjoyment of life 

than the Plaintiff would otherwis have experienc d but for the injuries and conditions alleged 

herein. Additionally, Plaintiff contend that she ufti r d and will c ntinue to suffer pain and 

discomfort of the injur d portions of h r body, including th adjacent and urrounding mu 'cles, 

tendons nerves joints, fascia , vesse ls and soft tissu s. 

The Plaintiff wa exam in d by Dr. Jo ph aico at the r qu st of the Progressive 

Insurance. In his report2 of that xam inati n Dr. a1c tat s that he c nducted a ph sical 

examination of the Plaintiff and that h r vi w d Plaintifr medica l r cords. Dr. Lai or ported: 

that Pla intiff, a involv d in a mot r 

b lt d pass ng r in an automobile, hi 

a id nt on Janua1 22 2014 and she was the seat­

tru k at right angle on th left front quarter b 

another edan· that Plaintiff noted increa ing pain in h r n k ba k and I ft knee he had no 

reported laceration or a cla im d lo but wa dazed for e era! minute after 

the impact; that Plaintiff as treated b Dr. app 1 a chiro ract r ith chiropractic 

manipulation, ph ical therap and acupunctur . Dr. Laico urther report he reviewed the police 

accident report, the pril 14, 2014 r Plaintiff lumbro acral ptn pril 14, 2014 Rlof 

Plaintiff' left kn e, pril 14 0 14 MRJ f Plainti ffs c rvica l spin the F bruary 11, 20 14 

report of Dr. Kim (acupuncturi t) , r port fro m Dr. Cap pell from February I I. 20 I 4 through 

arch 18, 2014 reports from February 13 20 14 thr ugh F bruary 22, 2014 f physical therapy 

progress notes from Valley Medical. H lated that hi diagnosi was c rvical and lumbosacral 

strain and sprain, resolved and a contu i n of th I ft kne with r sidual limited range of motion. 

The Plaintiff was also exam in d by Dr. K nneth S. u tin at the request of the 

Defendant. In his report of that examinat ion Dr. u tin state that he conducted a physical 

examination of the Plaintiff and that he reviewed Plaintiff' medical record . Dr. Laico reports: 

that Plaintiff was involved in a motor vehicl ace id nl on January 22 , 2014 and was a restrained 

driver of a late model automobil that wa, "T-boncd' on it driv r's side; that Plaint iff denied 

loss of consciousness at the scene that she felt fine at the scene and declined medical treatment; 

that Plaintiff went to yack I lospital's emergency room the next day where she was treated and 

2 Exhibit H of Defendant's motion includes the report of Jo eph Lai co, M.D. from his 
independent examination of Plaintiff. Within the exhibit there is a blank page between Bates 
Stamp 000067 and 000068. In addition there is no page after the page with Bates Stamp 000068 
and there is no page with the doctor's signature. 
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released; Plaintiff wa treat d by Dr. Cappelo a chiropractor, after the accid nt for two (2) to 

three (3) times weekly fo r s veral months , that sh saw him for complaints wi th her neck, lower 

back and knee pain and was treated with a variety of adjustments. Dr. Austin further reported 

that the Plaintiff wa a ale manager for Target that he missed one day of work after the 

accident. that she ha c ntinued working without re trictions or limitation with the exception of 

h r complaint that h h s pain when she ars high heels. Additional! , Dr. ustin surmise 

that Plaintiff suffered cervical spine sprai strain lumbar spin sprain/strai n an knee sprain/strain, 

all of which are resolv d. 

The Plaintiff testified at her examination b fore trial and stated th rein, in relevant 

substance, that: that h was picked up from th accident since she only had a perm it to drive and 

therefore could not dri · after the accident h went home and was that h r ported to work th 

following day at 8:00 a.m. and that she I ft work arly that da to go to th ho pital that day; 

other than the half day you missed from work to go to the hospital Plainti ff did not loose any 

other time from work· h presented to yack Hospital the day after the accident with complaints 

of neck, back and lefl knee pain tests were per£ rmed at the hospital including ex-rays and that 

h was treated and r I ased: that she sought furth r treatment from Dr. ap !lo, two (2) week 

a er the accident: that Plaintiff never recei d inj ctions and was not told h would need 

urgery; that Plainti f tat d that he has difficult lifting wet laundry and doi ng grocery 

hopping; that she had injuries from a prior accid nt in May 201 0; that Dr. Capello treated her 

injuries after the last acc ident in 2010. 

In opposition Plaintiff submitted the affirmed medical report of, Dr. Renato Cappello, 

which tates that he aw the Plaintiff on February 11 2014 and again on February 5, 2018 . At 

th time of Dr. Capp II in itial xamination in 2014 she pres nted \ ith ne injuries (not 

inj uries from her 20 10 accident that the doctor tat d in his medical opini n were traumatically 

induced from the 20 14 acc ident and that Plaintiff had a reduced functional capacity as a result of 

her injuries. As a resu lt of the records review and physical examination Dr. appeUo stated that 

in his medical opinion that Plaintiff's injuries to her lumbar and cervical spine constituted a 

permanent, partial impairment that preclude the po ibility of complet r toration. Further, Dr. 

appello reported that upon reexamination of Plaintiff in February 20 18 that ba ed on his recent 

observations together with Plaintiffs complaint f pain and the disc pa tho I gy that was 
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previously demonstrated that he b Ii ved with area onable medical certainty that the Plaintiff 

has sustained a permanent partial disability to h r c rvical and lumbar spine." 

In order to be entitled to summary j udgm nt it i incumb nt upon the defendant to 

demonstrate that plaintiff did not suffi r from any condition d fined in In ·urance Law §5102(d) 

as a serious injury [Healea v. Andriani 158 A.D.2d 587 (2d D pt 1990)]. s the proponent of 

this summary judgment motion defi ndant mu t mak a prima fac ie hawing of entitlement to 

judgment as a matt r of law by t nd ring ufficient vi den e to eliminate any material i sue of 

fact from the case and to arrant a court to dir ct judgm nt in Lh ir fa or as a matter of la, 

[Civil Practice Lmv and Ruf s 32 l 2(b)· iu(frida v. Y2d 72 

(2003) citing Alvarez v. Pro peel Ho p .. 68 Y2d 320 ( 1986)· and Zuckerman v. Ciry o[l ew 

York. 49 Y2d 557 (19 0)]. ummary judgm nl ill b grant d nl if there is no triable is ue 

of fact issue find ing, rather than i u d t rrnination i the k to umma j udgment and the 

papers on the motion should b scrutin iz cl car fu ll in the light mo t favorable to the party 

opposing the relief[Judice v. DeAng lo 72 D2d " (2d pt 2000)]. 

To m t th ir ummary judgm nt burd n pl inti ff: mu t m forward with su ficien t 

evidentiary proof in admis ible form to rai hether Plaintiff suffered 

a "serious injury" within the m aning f th In uranc Law [Zaida v. /_ Louis Cab Corp. 108 

.D.2d 378 (1st Dept. I 985), Dw yer v. Tracey, I 05 .D.2d 476 (3rd Dept. 1984)]. By 

establishi ng that any one of several injuri u tain din an accid nt is a serious injury within the 

meaning of Insurance Law 5102 (d), a plainti t i entitl d to eek r covet)' for all injuri s 

incurred as a result of the accident [Bonner v Hill 302 .D.2d 544 (2d Dept., 2003)· O'Neill v 

O'Neill, 26 1 A.D.2d 459 (2d Dept. , 1999)]. 

In opposition to defendant' ummary judgm nt motion Plaintiffs submit the affirmed 

report of Dr. Reanto Cappello. Based on the m di cal rep rt f Dr. appello Plaintiff argues that 

she, in response to Defendant s motion, demonstrated factual disputes as to Plaintiffs claim of 

having sustained a personal injury which resulted in permanent loss of use of a body organ, 

member, function or system permanent conseq uential limitation of use of a body organ or 

member, significant limitation if use of a body function or system, or a medically determined 

injury or impai rment of a non-permanent nature which prevents the injured person from 

performing substantially all of the material acts which con titute such person 's usual and 
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cu t mary daily activities for n t I than ninety days during the on hundred eighty days 

fi II owing the occurrence of the injury or irnpairm nt 

Where as here Plaintiff's do tor s findings are set forth in admissible form in sworn 

stat ments and are based on their p rs nal examination and observati n ·, the such examination 

and observation form an acceptable ba is for that doctor's opinion regarding the existence and 

xt nt of Plaintiffs range of motion limitation, and, where those findings conflict with those of 

th Defendant's examining doctor i ' Ue of fact exist that preclude ummary judgment and that 

r quire a trial [O 'Sullivan v. Atrium Bus Ca. 246 AD2d 418 (1 t D pt 1998)]. 

h re conflicting m di al idence is offered on the is ue f v hether the Plainti ffs 

InJUn are permanent or significant , and varying inference may b drawn , the question is one for 

th jury [Martinez v. Pioneer Transportation Corp., 48 AD 3d. 306 (I t ept 2008)]. Summary 

j udgrnent will be grant d only if th re is no triable issue of fact. Issu finding, rather than issue 

d t rmination, is the key to summary judgment, and the papers on th motion should be 

scrutinized carefully in th light mo t favorable to the party opposing th r lief [Judice 

v.D Angelo 272 AD2d 583 (2d D pt 000)]. 

he re the medical affirmations submitted create a triabl i u of fact on th question of 

whether Plaintiff sustained as riou injur , Defendant's motion hould b denied [Chand v. 

Asghar 6 isc.3d 1010(A), 800 .Y.S.2d 344, 2005 N.Y. Slip p. 50025( )] and discrepancies 

between the competing reports of the treating physicians and th d fendants's examining 

physicians create issues of credibility and issues of fact that cannot be reso lved on summary 

judgment and that require a trial rFrancis v. Basic Metal. Inc. , 144 AD2d 634 (2d Dept 1981 ); 

'as ·agnol v. Williamsburg Plaza Taxi, 234 AD2d 208 (1st Dept 1996)]. 

In arr1ving at this deci ion th Cou11 has reviewed evaluat d and considered all of the 

framed by these motion pap r and the failure of the Court t p cifica ll mention an 

pani ular is ue in this Deci ion and rd r does not mean that it ha not been considered by the 

Court in I ight of the appropriate legal authority. 

Accordingly, it is hereby 

ORDERED that Defendant s Motion for Summary Judgment (Motion #1) is denied in its 

entirety· and it is further 
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ORDERED that the pm1ies are directed to appear for a pre-trial conference on 

WEDNESDAY JULY 25, 2018 at 9:30 a.m. in TAP before the Honorable William Sherwood. 

The foregoing constitutes the Decision and Order 

Dated: 

TO: 

ew Gj..v, New York 
June n , 2018 

LAW OFFICES OF MARTIN H. POLLACK, P.C. 
Attorney for Plaintiff 
(via e-file) 

LAW OFFICES OF JOHN TROP 
Attorney for Defendants 
(via e-file) 

ALSH,11 
Justice of the Supreme Court 

[* 7]


