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?'Present HON. RANDY SUE MARBER .

-

SHORT FORM ORDER )

SUPREME COURT OF THE STATE OF NEW YORK |
COUNTY OF NASSAU '

JUSTICE L e R
, - . X . TRIAL/ZIAS PART 10 |
GLORIA HEARD, = = S . -
Plainti_ff, - o Index No.: 608642/16 |
- . . . . - Motion Sequence...01
-agalnst- A _' E ~ Motion Date...10/16/17 -
ROBERT SCHADE COUNTY OF NASSAU and _ |
i NASSAU COUNTY POLICE DEPARTMENT e |

Defendants

© Papers Submitted: - - o

1 Notice of MOtON. ......ocriverioseniosirnsins e X
~ Affirmation in OppOSItion:.............coevviveen X © -
+ - Affirmation in Reply ............................ ORI ¢ j

Upon the foregomg papers the motlon by the Plaintiff seeklng an Order,

pursuant to CPLR § 3212 grantmg her summary Judgment agalnst the Defendants on the - )

+ ‘issue of 11ab111ty, is de01dedas prov1ded h_erern. -

~ This action arises out of a motot vehicle accident which -occurred on June 8,

: 2016 at approximately 6:25' p.m in the-fparking’lot lkocated at 172;:Fulton Street, County of

3 ‘Nassau, New York (here1nafter the “subject parklng lot”) The Plamtrff alleges that, while 'v _

: walkmg in the subj ect parklng lot she was struck by the vehrcle operated by the Defendant

__ROBERT SCHADE (herelnafter thev“sub_J'_ect Vehlcle”)_.(See the Verlﬁed_Comp_lamt
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attached to the Notice of Mot1on as Exh1b1t “B”)

ERC Y

\
T

In support of the mstant motion, the Pla1nt1ff GLORIA HEARD (heremafter

" P “HEARD”) submrts inter alza her test1mony of from a 50 h hearmg and Exammatlon

: Before Trial (“EBT”) (See the transcr1pts attached to the Notlce of Motion as Exhibits “E”_

“and “_F,’" respectlvely). The Plaintiff descr1bed the-events lead1ng up to the accident as

follows. Ms. HEARD stated that, wh1le a passenger of a vehlcle (heremafter the “HEARD .

| Vehrcle”) she was parked in a spot in the subject parkmg lot She 1nd1cated that she Wwas

parked in the spot to observe ‘a guy doing stunts” on a motorcy_cle. At some point, she -

existed the HEARD vehicle, and walked towards the motorcycle., Ms'. HEARD testiﬁed |

" that, pr1or to the acc1dent she observed the subject veh1cle “standmg st1ll” She 1nd1cated

" '-=:that the subJ ect vehlcle was not ina parkrng spot Ms HEARD walked to the motorcychst

+and asked him a questlon She then walked back to and entered the HEARD Veh1cle She

- exited the HEARD vehlcle a second time and walked “towards” the subJect vehicle. The

. Plamtlff testified that, she went to “pass” the. subJect Veh1cle and the Veh1cle struck her

Summary Judgement should only be granted where there are no tr1able issues

" rof fact (See Andre v. Pomery, 35 N. Y 2d 361 [1974]) The goal of summary Judgment is to

) _ “issue find, rather than issue determme' (See Hantzv. F lezs‘chmanv, 1.5,_5 ,_A'-D'Zd 415[2d Dept.

_j' 1989]).

The burden then placed upon the party opposmg the mot1on requ1res that they

produce evidentiary proof in adm1ssrble form sufﬁc1ent to 1mpose a tr1a1 as to the mater1al
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1ssues of fact upon Wthh the opposmg clarm depends (See Gzlbert F rank Corp. v. F ederal

Ins. Co., TON.Y.2d 966 [1988] Rebecchz v, Whltmore 172 A D.2d 600 [2d Dept 1991])

It is well- settled that grantmg of summary Judgment in favor of a plaintiff on

the issue of liability i is approprrate only When the plamtlff is free from comparatrve fault_

(See Gorenkoﬁ’v Nagar 120 A D.3d 470 [2d Dept 2014] Cox .. Nunez 23 AD. 3d 437 :

[2d Dept 2005]).

Here, the Plalntlff failed to meet her przma Jacie burden in establishing that
“no issues of fact exist w1th respect to, habrlrty The Pla1nt1ff’ s conclusory Affidavit, wherem
"she attests that there was “nothlng I could do to prevent the acc1dent” is 1nsuff1c1ent to: ‘

estabhsh that she was comparatlve fault (See the Plamtrff‘ S Afﬁdav1t attached to the Notlce N

' of Motion as EXhlblt “A”) .

ThlS Court notes that although the EBT testlmony of the Defendant

SCHADE was referenced by the Plamtrft’ s counsel as “Exhlblt H” no such transcrlpt is

- appended to the motion papers nor was the trans-cr1pt electronlca_lly fll_ed._
It is clear-that issues of fact re"rriain’with respect to u}hether the Defendant -
drlver SCHADE S, actlons ‘were the prox1mate cause of the accrdent and whether HEARD'

. was comparatrvely neghgent Ultlmately, the Plalntlff HEARD and the Defendant drlver

SCHADE had a duty to assume that each Would comply w1th Vehlcle and Traffic Laws

(Moreno v. Gomez 58 A D 3d 611, 872 N. Y S 2d 143 [2d Dept 2009])
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' .Giveri_f{ the unresolved  issues. of. fact herein, summary- judgment is

Accordmgly, 1t 1s hereby

e

ORDERED that the Plalntlff’s motlon seekmg an order pursuant to CPLR

§ 3212 awardlng her summary Judgement on the 1ssue of 11ab111ty, is DENIED -

. . _YThIS constltutes the decrslon and order of the Court |

DATED

Mlneola New York
: ‘"January 3, 2018

.Ho/n Rahdy Sue Marber J.S. c
”*ﬁENrEREB;mﬁ“ %
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