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SUPREME COURT OF TH STATE OF EW YORK 
COUNTY OF ROCKLA D 
-------------------------------------------- ----------------------------x 
ALICIA CHAMBERS BRO 

Plaintiff( ) 

-against-
DECISION & ORDER 
Index o.032019/2016 
Motion #1 - MD 

RODOLPHE FRA COi and JO H A RA COi 
De fi ndant( ). 

------------------------------ ------------------------------------------x 
Hon. Thomas E. Wa l h, II, J .. C. 

Motion #2 - D 
DC-

dj: 9/5/1 8 

The follov ing paper numb r d I - Swere con id r d in connection with Plaintiffs otice 

of Motion ( otion #1) or an Ord r pur uant to ivil Practice Law and Rules 3212 and 3211 

granting the Plainti ff summary judgm nt on the i ue of li abilit tog ther ith such other and 

further reli ef as this Court ma d m just and prop r· and i al o con idered in connection with 

De endant's ot ice of Motion ( tion 2) for an rd r granting De endant Summary Judgment 

pursuant to Civil Practice Law and Rules 3212 and dismi sing the Plain tiff Complaint and 

for such other and furthe r re lief a thi C u11 d m ju t and prop r: 

PAPERS 

otice of Motion for Summary Judgment (Mot ion# I )/Affirmation of Patrice M. 
Coleman, Esq ./Exhibits (A-H) 

Affirmation of Rose Harper, sq. in ppo ition (Mot ion # 1) 

Notice of Motion for Summary Judgment (Moti n #2)/ Affirmation of Rose 
Harper, Esq./Exhibits (A-K) 

Reply Affirmation of Patrice M. oleman, Esq. (Motion #2)/ xhibit A 

Reply Affirmation of Rose Harper, -sq. (Motion #2) 

UMBERED 
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The instant action is a n gligence action to recover for personal injuries sustained by the 

Plaintiff due to a rear end motor vehicle accident that occurred on ovember 4, 2014 on Viola 

Road in ew Hempstead, ew York. 

Th Plaintiff comm nc d the instant action with the filing of a ummons and omplaint 

on September 5, 2016. lssu wa joined by served of an Answer dated July 26, 2016. Plaintiff 

filed a ote of Issue and Certificate of Readiness on March 28 , 2018. Subsequently, on April 24, 

2018 Plaintiff fi led the instant m tion for summary j udgment on liabi lity only (Motion # I). On 

May 25, 20 18 Defendant filed a motion for summary judgment on th grounds that Plaintiff did 

not sustain a "serious injury" a defined under ew York Insurance Law § 5102(d). 

The parties were instructed at the court appearance on March 23, 2018 to file a ote fo 

Issue by April 6, 20 18 and all di positive motion w re to be mad by May 11 , 2018 with a 

return date of June l 2018. Plaintiff filed the te of Issue timel and filed their dispo itive 

motion (Motion # 1) timely wi th a return date of June 1, 2018. Defendant filed opposition to 

Plaintiffs m tion for summary judgment on May 25, 2018 along with a motion for summary 

judgment (Motion #2) . The opposition filed by Defendant was tim ly but the motion fo r 

summary judoment \ as not tim I as it was filed aft r a 11 2018 . Therefore, th 

Defendant s opposition to Plaintiffs motion for summary judgment will be considered but 

Defendant' motion for summary judgment will not be considered by the Court due to it 

untimeliness . 

ln upport of his appl i ation fo r summary judgment Plaintiff ubmits the Exam ination 

Before Tria l (h reinafter EBT) of Plaintiff (con uct don October 30, 2017), the EBT of 

Defendant (conducted on January 3, 2018), a copy of the Police Accident Report and a black and 

white photograph of the Plaintiff's vehicle after the accident 1• 

Pla intiffs counsel cont nd that based upon Plaintiffs EBT t timony her ve hicle was 

stopped at th intersection tw nty (20) feet we t f outh Gate Dri eon Viola Road ity of ew 

Hempstead ew York when her vehicle was struck in the rear by Defendant's vehicle cau ing 

the Plaintiff's vehic le to be pushed into the stopped vehicle in front of hers. According to the 

1Plaintiff rates that photograph is in color but the Court re ie, ed the item Ii ted a 
Exhibit G (Do . #33) and it i not in color. 
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Police ccident Report (hereinaft r P R) the dri er of the ehicle a Jo hua Francois and the 

wner of the vehicle is Rodolph Franc i . As to the EBT t stimony of Joshua Francois, the 

Plaintiff con tends that he stated he had traveled on Viola Road for approximately fifty (50) or 

sixty (60) fee t before the accident ccurred reaching a maximum speed of twenty (20) miles per 

hour. 

According to Joshua 's EBT he stated that the Plaintiff's v hicle was " moving, starting to 

slow down slowly slowing down. ' Th Defendant testified when he fir t saw the Plaintiff's car 

h saw brake lights and at that tim he wa traveling "like ten fift n miles per hour. According 

to D fendant he observ d Plaintiff' hjcl come to a full stop h n h was twenty (20) feet 

away and he began ''preparing m hicle to stop. That 's when Ir alized my brakes wasn' t 

w rking, that caused me to crash into the car in front of me." The D fi ndant continued 

indicating that he applied his brakes, his vehicle slowed down slowly, "but it didn't come to a 

full stop, because my brakes were no good." According to the Defendant he attempted to engage 

th mergency brake, but never turn d the ignition off or put the car in park. As to inspection, 

th Defendant testified that h did n t recall when his vehicle wa la t in pected prior to the 

ac id nt, but tated that it, a r ularl in pected includ ing an oil chang and maintenance of the 

ar at chaefer's Garage in pring all e ew York. The Defendant gue sed that the last time 

th brake were wo rked on wa ab ut three (3) to four( 4) month b ore the accident since the 

brakes 'weren't good" and were s lowly fad ing. Further, Defendant in hi BT admitted he knew 

the brakes were bad, that it was a constan t thing with the car and that when they would "get bad, 

w 'd get it checked out." Defendant continued with little clarity a to which brakes were 

changed or whether the brakes w re changed at all. According to th D fendant he did not notice 

any prob lems with the brak s b for th acc ident and he had stopped th car before the accident. 

fendant's counsel in pp it ion contends that brake fa il ur i a non-negl igent 

xp lanation but the Defendant mu t how the brake problem i unanti ipated and that reasonable 

care was exercised to keep the brakes in good workjng ord r. Bas d upon Defendant Joshua 

f-rancois s EBT testimony, Def ndant's counsel contends that the failure of he brakes was 

unanticipated and that he maintained the brakes through regular maintenance of the vehicle at 

haefer Garage including brake work d ne approximately four ( 4) months prior to the accident. 
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Further, Defendant contends the act ion of Defendant Joshua Francois in pulli ng the emergency 

brake and explaining why he did not swerve or turn off the ignition are sufficient to demonstrate 

a non-negligent xp lanation for the unanticipated brake fa ilure rebutting the presumption of 

n gligence. 

The prop nent of a summary judgment motion must make a prima faci hawing of 

entitlement to judgment as a matter of law by tendering sufficient evidence to eliminate any 

material issue of fact from the case and to warrant a court to direct judgment in it favor, as a 

matter of law, [ ivil Practice Law and Rules§ 3212(b)· Giuffrida v. Citibank orp., et al, 100 

Y2d 72 (2003) , i1ing Alvarez v. Prospect Hosp. , 68 Y2d 320 (1986)· Zuckerman v. City of 

ew York, 49 Y2d 557 (1980]. Fail ure to make such ho\ ing requires denial f th motion , 

regardless of the suffic iency of the oppo ing papers. [Winegrad v. New York Univer ifv Medical 

Center, 64 . Y. 2d 851 ( 1985)]. 

A rear-end collision wi th a stopped or stopping vehicle creates a prima faci case of 

negligence again t th operator of th r r ehicle thereby r quiring that operator to rebut the 

inference of n glig nee by providing a non-negligent explanation for the collision. [Klopchin v 

Masri, 45 A.D.3d 73 7 (2d Dept., 2007)]. On the other hand a claim that the driver of the lead 

vehicle made a sudde n stop, standing alone, is insuffic ient to rebut the presumption of neg ligence 

in a hi t in the rear o llision. [Lundy v. llatin, 51 Ad3d 877 (2d Dept 2008); and Rus · v 

lnvestech . 6 .D . ...,d 602 (2d Dept,. 2004) , citing Dickie v Pei Xian g Shi, 304 02d 786 (2003); 

Vecch io v Hildebrand 304 AD2d 74 (2003); McGregor v Manzo, 295 AD2d 487 (2002); 

Levine v Ta ylor 268 AD2d 566 (2000) . ven where the fro ntmost driver operate hi s vehicle in 

a negligent mann r the issue of comparative negligence is fo r a jury to decide. [John v Leyba. 38 

A. D .3d 496 (2d D pt. 2007)]. The app rt ionrnent of fau lt among defendants i generally an issue 

of act for the ju . [ vdnor v Home Depot .A., Inc. 74 D3d 1185, 1187 (2d Dept 201 O); 

Donahue v morto 240 AD2d 464 465 (2d dept 1997); Rhod n v Monralbo 127 AD2d 645, 646 

(2d Dept 1987)). 

The Cou rt finds that based on the fact that Defendant Joshua Francois test ified regarding 

the regular maintenance of the brake and brake maintenance do ne wi thi n four (4) months of the 

acc ident there ar genu ine/materi al i ue of fact as to Defendant negligence pr elud ing 
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summary judgment in Plaintiff.s favor or that require a trial for resolution. Therefore Plaint iff's 

summary j udgment mot ion is denied in it ntirety. As stat d earlier, Defendant's motion fo r 

swnmar judgment i d ni d as untimel 

Accordingly, it i here 

ORDERED that th Plaintiff's ot ice of Motion (Motion #1) for ummary Judgment is 
deni din its ent irety· and it i further 

ORDERED that fendant ' s otice of Motion ( . otion #2) for ummary Jud gm nt is 
denied a untimely; and it is further 

ORDERED that th parties are to appear in --'--W-'---'E=D=-.,_N=E=-="--'--"-=----===------=-====-=->--=-:.:...:.o:..-=c 
9:30 .am. in TAP before the Honorable William Shenvood, J.H.0. 

T he foregoing constitutes the Decision and Order of the Court on Motions # 1 and #2. 

Dated: e ~1¥, New Y rk 
Jul oAh__ 20 18 

To: 

PATRl . COLEM , SQ. 
PILLING - R MILLER TARALLO, LP 
Attorney for Plaintiff 
(via e-fil ) 

RO E . H RPER ESQ 
B RK ~ 0 WAY & DlLLO 
Attorney for Defendants 
(via -fil ) 
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