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CPLR 3212, granting summary judgment'agajnst defendant Rose G. F ahey (Fahey) on the
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To commence the 30- -day statutory time period for appeals as of right under CPLR 5513 (a), you are advised to serve
a copy of this order; with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK )
COUNTY OF WESTCHESTER ; v
X
NANCY VERNO,_
. Plaintiff,

: Index No. 68975/16
-against- v - Motion Sequence No. 001
" ' . Decision and Order

ROSE G. FAHEY,

Defendant.

EVERETT, J.

The following papers were read on the motion:
Notice of Motron/Afﬁrmatlon in Supp/Exhlblts A-F/Aff of Serv (docs 25- 33)

In this personal injury, plamtlff Nancy Verno (Verno) moves for orders, pursuant to

/
-
’

L

o questions of liability and whether she sustamed a serious 1nJury as defined under Insurance Law §

5103 (d) Verno also seeks an order strlkmg Fahey S afﬁrmatlve defenses sounding in

/

comparatrve neghgence, culpable conduct, lack of serious injury, and failure to use a seatbelt,

and based on her contention that the accident was caused by circumstances outside of her control.

Upon the foregoing papers, the unopposed motion. is granted. -
N

The following facts are taken from the pleadmgs motion papers, affidavits, documentary

- evidence and the record and are undlsputed unless otherwise mdlcated

{ : ) -

- Plaintiff commenced the_mstant action by filing a summons and complaint in the Office

of the Westchester County Clerk on December 15, 2016, to recover damages for injuries she

allegedly sustained asa resul_t of a_-head-on automobile accident that occutred on September 21,

o
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2016. According to Verno, the ac‘.ciAdent occurred on Loveli Svtfeet in the Tov\ivn of Somers, New
York, when, af-approximately 12:46 p.m., Fahey’s vehicle crossed the double;yellow line into
Verno’s lane and §truek tﬂe_front ‘of Verno’s thicle. Verno al_leges that, as a result of Fahey’s
negligence, she sustained sefioué physical injuries, which meet the No-Fault threshold for
- recovery based on eon economic loss for pein and shffering; Iseue v;/as‘ joined by serviee of
Fahey’s answer with affirmative defenses on or about J anuary 5,2017. The parties conducted
exfensive discovery pursuanf to 'th‘e preliminaryﬂ conference and follow-up compliance conference
orders, and on,FebriJary 9, 2018, Verno filed a 'note of issue' and certificate of readiness.
Verno now moves fof sﬁrﬁmary Jjudgment, aﬁd Fahey does not oppose any part ofthe ‘
fhotion. “ | |
Under New‘-York law, it is Well s.etthed' that the .proponent of the motion for summafy
judgment must tender evidenti'ary proef in admissible form .suff'icient to warrant the court to 1
direct judgment in her favor 'as“a matter ef law on the issues of liability and severity of injuries i
| (Zu&kermdn v Citfy of New York, 49 NY2d 557, 562 [1980]_; CPLR 3212[b]). Itis also well
settled iﬁ New Yerk that “[c]rossing a double yellow line info the opbosing lane of traffic, in

* violation of Vehicle and Traffic Law § 1126 (a), constitutes negligence as a matter of law, unless

justiﬁed by an emergency si_tuation not of the driver’s own making” (Foster v Sanchez, 17 AD3d

312, 313 [2d Dept 2005]) As indicated above Fahey does not deny dr1v1ng her vehicle across

the double yellow line on Lovell Street, and into the opposmg lane of traffic, where she struck

Verno’s Vehicle.

With respect to Verno’s-claim of serious physical injuries, under New York’s No-Fault

law, as codified under Article 51 of the Insurance Law, a person who is injured in an automobile

t
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accident can only recover for pain and _suffering from-the owner or driver of the offending vehicle
if one or more of the injuries sustained by the person constitute a serious injury within the
meaning of the InsuranCe Law. Insurance Law § 5102 (d) defines a serious injury as:

“a personal injury which results i in death; dlsmemberment significant
‘disfigurement; a fracture loss of a fetus; permanent loss of use of a-body organ,
“member, function or system; permanent consequential limitation of a use of a

body organ or member; significant limitation of use of a body function or system;

or a medically determined injury or impairment of a non-permanent nature which

prevents the injured person from performing substantially all of the material acts

which constitute such person’s usual and customary daily activities for not less

than ninety days during the one hundred eighty days immediately followmg the
“occurrence of the injury or impairment.”

To make the requisite showing for summary judgment, Verno submits copies of the

-
£l

pleadings, a certified copy of the police report relative to the accident; her deposition transcript;

.-

and certified records of Westchester Medical .Cent'er, the facility to which she was removed for

4

medical treatment following the acci_dent.
In her deposition, Verno explained that, when-she first observed Fahey’s vehlcle, it was
traveling in her (Verno’s) lane, then corrected back into Fahey’s own lane. Verno further

explained that she responded to the movement of Fahey’s vehicle by slowing her own vehicle to

about 10 miles per hour, and by pulling as far over to the side of the road as she could to try to

~ avoid the oncorning vehicle, Which.was traveling at about 40 to 45 miles per hour (Verno tr at -

e

41, 42, 43). Verno testified that F ahey then crossed back into her (Vemo’s) lane and drove
head-on 1nto the front of her veh1cle (id. at 32-46, generally) Verno descrlbed the impact as a

“crushing” of the front of- her vehicle and of her right leg, Wl’llCh was left dangling (id. at 47, 60).
She recalled the polrce arriving at the scene and being taken by ambulance to Westchester

‘Medical Center, where she underwent surgery for a fracture of the tibia and fibula of her right
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* ankle, and was treated- for her‘i_othe'r injuries, which include fraetures of her .’righ\t Wrist, her ' i
: 'st.e,rnifm and her neck and back between C7 and T4 (id. at 64, 65). Verno testified that she was - |
1 ' snbsequently transferred from Westchester Medical Center t_o the Helen Hayes Re’habilitatiye
' Hosp1ta1 where she remained until October 15, 2016.
Both the cemﬁed police report and the certified hospital records conﬁrm Verno’s
' testimony," and by this eviden'ce,'Verno establishes prima facie entitlement to judgment asa
matter of law as to liability and the.severity of her injuries zsee .Zu‘ckérman v Ct'ty of New York,
49 NY2d at 562). Havmg made this showmg, the burden shlfts to Fahey to raise a question of
= fact sufﬁcrent to forestall summary Judgment (zd) Fahey, who does not submit opposmon to
" the motion, does not challenge any of Verno’ s'assertions, including the severity of her i 1njur1es,
_ nor does Fahey claim that she_ crossed the double yellovr line due to an em.ergency situation (see
Foster v Sanchez, 17 AD3d at 313). By failing to oppose or contest any of Verno’s factual
_assertioné, Fahey, in effect,‘oonoedes_ that no questions of fact exist.(see' Kuehh’e & Nagel v
_. Baiden, 36 NY2d“—5'39, 544 [1975); see also Adrniral Ins. Co. v Marriott Intl., Inc., 79 AD3d
| 57_2,\577 [ Dept 20100, | |
| .' It appearing to the Court that plaintiff is_entitrled to judgment as to liability and as to the
s;verity of her claimed injuries,_and _that the only triable issuesiof fact arising on plaintiff’s |
motion for 'summary j'udgment relate to the amount of damages to which plaintiff is entitled, it is |
| , ORDERED that plaintiflf’;s motion is granted as to liability and as to the severity of her |
c’laim.ed injuries; and it is :furthe_r" '
ORDERED that defendant’s afﬁrmative defenses are stricken; andv it is-further

:1 ORDERED that counsel shall appear in the Settlement Conference Part in courtroom

w . i . o 4 |
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'1 600, Westchesté_r County Cdurthoﬁse, 111 Dr. Martin Luther ng, Jr., Blvd., White Plains,
New Ydrk; on Tuesd_asr, uMay 29,2018, at 9:15 am., to sched\ile a trial -on damages.
This cdnsﬁtutes_ the decision and order of the Court. o
Dated Whlte Plains, New. York .
Apr11 24,2018 v
- ENTER: |
- N

HON. DAVID F. EVERETT, A.J.S.C.

Gabriel Law Firm, PC
3351 Park Avenue
- Wantagh, NY 11793

Boeggeman, Corde Ondrov1c & Hurley P.C.
3 Barker Avenue : : ~
White Plains, NY 10601
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