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To commence the 30-day statutory time period for apl:;eals as of right under CPLR 5513 (a), you are advised to serve
a copy of this.order, with notice of entry, upon all pames .

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER .

" ANGELA CE'SA’RZ,

"Plaintiff, S
' Index No. 66960/16

. -against- R : Motion Seq. Nos. 001, 002
) Decision and Order

BARBARA O’REILLY, TIMOTHY F. O’REILLY
and KAROLINA AMY MEAGHER, -

‘Defendants.

EVERETT, I

The followm,q papers were read on the motions:
001 Notice of Motion/Affirmation in Supp/Exhibits A-F/ Aff of Serv (docs 27- 35)
- Affirmation in Opp/Aff of Serv/Exhibits A-B (docs 49-52) '
- 002 Notice of Cross Motion/Affirmation.in Supp/Exhlblts A-VAff of Serv (docs 37- 48)

In this action arisi'ng erm a multi-vehicle accident, co-defendant Karolina (Xnna
Meagher; s/h/a Karolina Amy Meagher (Meagher), moves, under motion s-equen.cev number 001,
for an order, pursua‘nt to CPLRY32v12, gfetlnting> summary judgment dismissihg the complaint and
all cross clalms agamst her. Plal;Itlff Angela Cesarz (Cesarz) moves, under motion sequence
number 002, for an orcier grantmg summary judgment in her favor and against co- defendants
Barbara O’Reillyv (B.-O’Reilly) and,Timothy F. O’Reilly (T. O’Reilly) (together, O Rell_lys) on
the issue of liabj'lity, and setting the matter down for _a.-tr‘ial on damages. The mcti_dns, under
motion seq'uence eﬁmbers 001 and 002, ére'ccnsclfdafed for diepositioh, and upon the foregoing -
papers, the motionsbare granted. | )

I

The foliowing facts are taken from the pleadiﬁgs, motion papers, affidavits, documentary

evidence and the record, and are undisputed unless otherwise indicated.
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Plaintiff _eommenced_ the instant aetion by filing a surrrmons and eomplaint in the Office
of the Westchester County ‘Clerk on NO\rember 11,201 6, to recover demages. for the serious
physical injuries she allegedly sustained as a reeult of an.automobile acc‘ide’nt that occurred on
April 15, 2016, on Underhill Avenue in Yorktown, New York: It is alleged, and not
meaningfully drsputed that, at approxrmately 4:25 p.m., the vehicle being operated by Cesarz was
the mrddle vehlcle in a three-vehicle colhsron in which a vehicle owned by T O Rellly and
being Qperated by B. O’-Reilly, struck.the rear of Cesarz’s vehicle, pushing it into the rear of the
vehicle“being operated by Meagher. The complarint sounds irr .neglige.n’ce, arrd >alleges that the co-
defendants’ respective acts of rreglrgenee caused'Cesarz to sustain serious personal injuries, as

defined under Insurance,LaW § 5102 (d).

Issue was joined by-se_rv.ice of B. O’Reilsly and T. O’Reilly’s joint answer with affirmative

N

defenses and a cross claim against Meagher on or about Januéry 25,2017, and by service of

Meaghe‘r’s answer with affirmative deferrses and a cross claimvagainst B. O’Reilly arld T.
O’Reilly on or about February 1,2017. The parties then conducted discovery pursuant to the
terms of the i)reliminary e(’)nfererlce and foHow-up complrance.conference orders, after which
plaintiff filed a no.te of issue and certificate of readiness on February 8, 2018. Currently before
the Court are the summary judgment motiens of Mezr;gher and Cesarz, which are opposed by the
O’Reillys.

It rs well settled that the propor.’le.nt of a motion for s’urhmary judgment must tender
evidentiary proof in admlssrble form sufficient to warrant the court to direct judgment in the1r

favor as a matter of law (Zuckerman y Clty of New York, 49 NY2d 557 562 [1980]; CPLR 3212

[bD).
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In support of their respective motions, both Meagher and Cesarz submit copies of, among

. other things, the pleadings, the bills of particulars, and the party deposition transcripts. They

each assert that their submissions demonstrate their prima facie entitlement to judgment in their
favor, and do not oppose the other’s motion.

According to Cesarz, she was driving home from work on Underhill Avenue, and the cars
traveling in her direction were stopping and starting due to _exiSting traffic conditions. Cesarz
testified that she had been traveling at approXimately the same speed as the car directly in front of
her, and that she brought her own veh1cle to a complete stOp when the car in front of hers came to
a complete stop. She testlﬁed that it was about two to three seconds later when her stopped
vehicle “was hit from behind and pushed 1nto the car,1n f,ront"’ (Cesarz tr at 27, 30-32). Cesarz
stated that the first impact was a heavy innpact str_aight on\from.behind, which then pushed her

vehicle forward enough to hit the vehicle directly in front,--despite her foot being on the brake (id.

. at 33-36). Upon further questioning, Cesarz stated that both the first and second impacts caused

her head and knees to come into cont_ract with the-inside of he’r car. She did not know who called
the police, but she recalled a police officer arriving at the s'c'enev and then being taken by
ambulance to a hospital (id. at 43, 44).

During B. O’Reilly’s deposit'ion,..she acknowledg_ed seeing the two cars in front of her in
a stOpped posmon prior to the moment when her Vehrcle struck the one directly in front of her.
She was unable to say how long they had been stopped, or how long they had been ahead of her
(O’Reilly tr at 32, 33). When asked the following questrons about what she did to try to stop her
vehicle, B. O’Reilly gave the t."ollowi-ng replies . .' _ i N

“Q. After you saw them stopped did you try to stop: your vehlcle‘7 v

A. Yes.
Q. And how did you attempt to stop your veh1cle9

. //.
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~ A. 1 pumped the brake and I put.on the brake.

"~ Q. When'you say you. pumped the brake, how many times did you- pump the -
brake?
A. Twice, maybe. It snot - -1 know bétter than to push down hard and you know
- - 50 I pumped as, you know soon as I saw them, to try to slow down and then

stop”
/

(id. at 34)
. * * . *
“Q. Were you dlstracted just 1mmed1ate1y before the a001dent‘7
A. No.
Q. Was your vision out the front w1ndsh1eld of your vehlcle in any way obstructed
by anything, from the rearview mirror or anythmg n front of you‘7
A. No” = © , :

(id. at 36). o

* % *

“Q. Where you dlstracted by anythmg Just before the acmdent happened‘7

A.No”
(id. at 37). : : _
* 0 % o i
“Q. Okay. When you apphed the brakes did the brakes respond?
A. Yes. '
Q. But you contmued to move, correct? :
A. Yes. I--well -- . o g

Q. Was there an impact between the front of your vehicle and vehlcle that had
been stopped in front of you? '
A. Yes, but a tap, very, very hght There was not - - I had no damage to the front

- of my car, whatsoever”

(id. at 39).
* * *
“Q. Did your brakes fa11‘7
A. NO . e
Q. Were you followmg too closely ?
A. No.

Q. Do you have any understanding_of why your vehicle'contacted the rear of the
other vehicle? :

" A. There wasn’t enough room not to. There wasn t enough time not to.- They
were stopped and I - - and they were - - I couldn’t really see them until I went
over. It wasn’t a far enough, to see them that much in advance I guess.

A. Did you make a mistake? =
A.No. 1don’t’ think I made a mistake at all I don’ tthlnk no. No”

(id. at 54-55).
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“accident (id. at 27, 28).

- Meagher testified that, immediately prior to the accident, she had been traveling on

Underhill Avenue in Yorktown, and was. stopped some five to ten car lengths from the

intersection of Underhill Avenue and Route 1.1 8 (Meagher tr at 18, 21). Meagher described the
movement of the traffic in front of her as “stop and go,’ and that, prior to the impact to the back

of her vehicle, she had been stopped for at least 10 seconds because the cars in front of her had

stopped (id. at 21, 24). She also testified that her veh1c1e did not impact with the vehicle directly

in front of hers, and that she saw the plaintiff’s vehicle stopped close behind hers prior to the

. hl

- It is well settled that, with respect to eoli"isiovnsbetween moving vehicles, or between a |

’ \' . N » . ) ' oo .. . . )
moving vehicle and a stopped vehicle, “[w]hen the driver of an automobile approaches another
: N o L _ ’ v
automobile from the rear, he or she is bound to maintain a reasonably safe rate of speed and

control over his or her vehicle, and to exercise reasonable care to avoid colliding with the other

vehicle” (Taing v Drewery, 100 AD3d 740, 741 [2d Dept 2012]). Furthermore, “vehicle stops
which are foreseeable under the prevailing traffic Condition.s,'_even if sudden and frequent, must

be anticipated by the driver who follows, since he or she is under a duty to maintain a safe

| distance between his or her car and the car ahead” (Rbbayo v Aghaabdul, 109 AD3d 892, 893 [2d

Dept 2013] [internal quotation marks and citation omitted]). -
| It is also well setﬂed law that “[a] rear-end collision with a stopped or stopping vehicle

creates a prima facie case of negligence with respect to the operator of the moving vehicle and-

imposes a duty on that operator to rebut the mference of negligence by providing a non-negligent

explanation for the colhslon” (Chzok v Kourzdakzs 57 AD3d 706, 706 [2d Dept 2008] [mternal
quotation marks and citations omitted]).: F.inally, Veh_lcle and Traffic Law § 1129 provides, at

N

subsection (a), that “[t]he driver of a motor vehicle shall nQ_f follow another vehicle more closely
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‘
1

than is reasonable and prudent, héving due regard fqr the. speed of such vehicles and tHe traffic
upon and the cqndition of the hi.ghway;” |
Addressing Cesarz’s motion ﬁ.rst, ‘gh’e Court finds that.she has satisfied her prima facie
burdeﬁ of establishing negligénce on thé part of the O’Reillyé’_ és a r_nattef of law ofl thelissue of
liability, as the O_’Réilly vehiéle struck fhe rear of Ce'sarz’zs. vehicle duri;ig “stop and go” traffic
conditions. The.burden, therefore, shifts to the O’Reillys té submit, in admissible form, a non
negligen_t explanation either for thé collision, or férvB. O’Reilly’s failure to maintain a\reasonably
safe distance under the prevailihg trafﬁc._éondifidr;-s between herv yehiclé and the vehicle in front
of her (Robayo v Aghaabdul, 109 AD_3d_'at’ 893; Taing v D_r.e,wery, 100 AD3d at 741). The Court_‘
further finds that Meagher has also demonstrated prima facie entitlement to judgment in her . |
favor és to the question of négligence, éhifting th¢ burden ;[o;—the Q’Reillys' to raise a question .of

fact sufficient to forestall a summary dismissal of the complaint and cross claim against her.

Central to their opposition is the'O"Reillys-’"'-c;ontention that quest'ions of fact exist as to

~ whether Meagher and Cesarz were each negligent and/or comparativeiy negligent in the sudden

manner in which they stopped» their vehicles, including Cesarz’s purported failure to leave
enough space between her vehicle and Méagher’s vehicle. The -O’Reillys' support their
contention by pbinting to Meagher’s feSt_imony where she opines that Cesarz’s stopped vehicle

was close to hers (Meagher tr at 28), and to the uncertified copy of the police accident

' Areport/MV-104A‘report relative to the accident, which éontajn Meagher’s and B. O’Reilly’s

[

versions of the event, as reported to the police officer at the scene.
Inasmuch as the copy of the police a'céidej,nt report Submittec} with the O’Reillys’ papers is
neither certified, nor otherwise properly authenticated, it constitutes inadmissible hearsay and

cannot be considered by.the Court (see Torres v Kalioﬁ’, 128 AD3d 1052, 1052 [2d Dept 2015];

~ INDEX NO. 66960/2016
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S_il_va._v' Lakins, 118 AD3d 556, 557 [1* Dept 2014]; Rivéra Y GTAéquisition 1 Corp., 72 AD3d
525,526 [1 Dept 2010]). Additionally, even if it were submitted in admissible for'm, the report

contains no indication that the police officer who prepared the report witnessed the accident.

S

Under New York law, a police accident report “by a police officer who was not an eyewitness

containing hearsay statements regarding the\ultiméte issues of fact may not be admitted into
evidence for the purpose of establishing the cau\sé of the acc;ident in question” (Figueroa v Luna,
281 AD2d 204, 205 [1* Dept 200 1“]; see also Meménzé \v Cole, 131 AD3d 102(;, 1021 [2d Dept
2015]; CPLR 4518). o

Not oﬁ‘]y do the O’Reil_ly_s’;contcntivonls'fall’, ‘s;hort'of a non negligent explanation for
striking Cesarz’ Veh.icle from ’behvin'd, but contrafy to their assertions, Meagher did not testify that

she stopped short. She testified that she was driving in “stop and go” traffic, and that she stopped

- about 10 seconds before the accide_rit, because the cars in front of her stopped. Similarly, Cesarz

_ testified that she was traveling at the same rate of speed as the car immediately in front of hers,

brought her vehicle to a stop when the car in front of he'rs‘came to a stop, and was struck from
behind some two to three seconds later.

Inasmuch as the O’Reillys’ have failed to present a triable issue of fact, .or to produce

‘ éompetent evidence which supports a non negligent 'eg(plénation for B. O’Reilly’s failure to leave

a reasonably safe dist'ané,e between her vehicle an_d_. the vehicle in front of her under the prevailing
traffic conditions at the time of the accident (Zucke_rnﬁan v City of New York, 49 NY2d at 562;

Chiok v Kouridakis; 57 AD3d at 706; Robayo v Aghaabdul, 109 AD3d at 893), the instant

. 4
-
¢

motions must be granted.
Accordingly, it is

ORDERED that the summary judgment motion of defendant Karolina Amy Meagher is -
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granted, and the cbmplaint and all cross claims against her are dismissed, with costs and

disbursements to said defendant as taxed by the Clerk upon the submission of an affirmed bill of

costs; and it is further

| ORDERED that the Clerk is directed to enter judgment accordingly; and it is further
ORDERED that the summary jﬁdgm'ent motion of pléintiff ;An_gela Cesarz is granted as to
liability, and that the only triéblé issues of fact arising on plaintiff’s motion related to the amount
of damages to which plaintiff IS entiiled‘ and it is furtﬁer
ORDERED that the remammg partles are dlrected to appear with counsel at the
Settlement Conference Part, courtroom 1600 of the Westchester County Courthouse, 111 Dr

Martin Luther K%’ng, Jr. Blvd., White Plains, New York, on Tuesday, August 7, 2018 at 9:15

a.m., to schedule a trial on damages.

This constitutes the decision and order of the Court.

Dated: White Plains, New York
July (2, 2018 '
| ENTER:

T L

HON. DAVID F. EVERETT, A.JS.C.

© Alexander Bespechny, Attorney at Law

2360 Westchester Avenue
Bronx NY 10462

Voute Lohrﬁnk Magro & Mcndrew LLP
170 Hamilton Avenue .
White Plains, NY 10601

Mead Hecht Conklin & Gallagher

925 Westchester Avenue
White Plains, NY 10604
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