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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ROCKLAND 
--- ------ ---------- -- --------- ------------------------------x 
HARRI ET MOSKOWITZ, 

Plaintiff, 

-aga inst -

JORDAN 5. KATZGERISH and JUKIE B. KATZ-G ERISH 

Defendants 
------------------ ----- -------- --- -------------------------- x 

Thomas E. Walsh II, J. S. C. 

DECISION & ORDER 

Index No.: 032012/2017 

Motion # 1 - MG 
Mot ion # 2 - MD 
DC - N 

Adj: 1/9/19 in TAP 

The follow ing papers, numbered 1- 6, were considered in connection with 

Plaintiff's Notice of Motion (Motion # 1) for an order pursuant to Civil Practice Law and Rules§ 

3212 granting pla intiff summary judgment on the issue of Defendants' liability, together w ith 

such other and further relief this Court may find just and proper; and is also considered in 

connect ion w ith Defendant's Notice of Motion (Motion # 2) for an order granting summary 

judgment in favor of the Defendant and dismissing Plaintiffs' Compla int pursuant to Civil Practice 

Law and Ru les§ 3212, together with such other and further relief as this Court deems just and 

proper: 

PAPERS NUMBERED 

Notice of Motion (Motion # 1 )/Affirmation of Craig A. Post, Esq ./Exhibits (A-F) 1 

Notice of Cross Motion (Motion # 2)/Affirmation of Richard J. Porter, Esq./ 
Memorandum of Law/Exhibits (A-D) 2 

Affirmation of Craig A. Post, Esq. In Opposit ion (Motion # 2)/ Exh ibits (A-E) 3 

Reply Affirmation of Richard J. Porter, Esq. (Motion #2) 4 

Supplemental Affirmation in Opposition of Craig A. Post, Esq. (Mot ion # 2)/ 
Exhib it A 5 

Reply Affirmation of Sean M. Spencer, Esq. (Motion #2) 6 
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Upon a careful and detailed review of the foregoing papers, the Court now rules as 

follows: 

The instant action is seeking personal injuries susta ined in a motor veh icle accident that 

occurred on August 12, 2014 on the northbound Palisades Interstate Parkway near the 

intersection with Exit 9E in Clarkstown. According to Plai ntiff she was stopped in traffic when 

her vehic le was struck in the rea r pushing the Pla in t iff's vehic le fo rward into another vehicle. 

This action was commenced by Plaint iff on May 3, 2017 with the filing of the Summons 

and Verified Complaint. Issue was joined with the filing of Defendant's Answer through the 

NYSCEF system on May 22, 2017. The parties exchanged paper d iscovery and conducted 

depositions of Plaintiff and Defendant. 

Plaint iff filed the instant Notice of Motion on June 27, 2018 through the NYSCEF system 

seek ing an Orde r granting summary judgment in favor of Plaint iff on the issue of liability and 

sett ing the matter down for a tria l as to damages only. Defendant filed the instant Notice of 

Cross Mot ion on June 29, 2018 through the NYSCEF system seeking an order granting summary 

judgment and dismissing Pla intiff's Complaint based on the issue of serious injury. 

The Court notes that Defendant's cross mot ion does not raise any opposit ion as to the 

Plaint iff's motion for summary judgment on liab ility. Rather, it focu ses so lely on the argument 

that the Plaint iff has fai led to demonstrate she sustained a serious injury as defined in Insurance 

La w § 5102(d). 

The proponent of a summary judgment motion must establish his or her claim or defense 

sufficient to warrant a court directing judgment in its favor as a matter of law, tendering 

sufficient evidence to demonstrate the lack of material issues of fac t . [Giuffrida v. Citibank 

Corp., et al., 100 N.Y.2d 72 (2003), cit ing Alvarez v. Prospect Hosp., 68 N.Y.2d 320 (1986)]. 

The failure to do so requires a denial of the motion without regard to t he sufficiency of the 

oppos ing papers. [L acaqnino v. Gonzalez, 306 A.D .2d 250 (2d Dept. 2003)]. However, once 

such a showing has been made, the burden sh ifts to the party oppos ing the motion to produce 
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evidentiary proof in admissible form demonstrating material questions of fact requiring trial. 

[Gonzalez v. 98 Mag Leasing Corp., 95 N.Y.2d 124 (2000), cit ing Alvarez, supra, and Winegrad 

v. New York Univ. Med. Center, 64 N.Y.2d 851 (1985)). Mere conclusions or unsu bstantiated 

allegat ions unsupported by competent evidence are insuffic ient to raise a tri able issue. [Gilbert 

Frank Corp. v. Federal Ins. Co., 70 N.Y.2d 966 ( 1988); Zuckerman v. City of New York , 49 

N.Y. 2d 557 (1980)]. 

Accordin g to the Summons and Comp laint the Plaint iff al leged that the Defendant's 

veh icle struck the vehic le she was in from behind, thus making the Defendant negl igent. 

Plaintiff furthe r states that the answering Defendants, admi tted ownersh ip of the veh icle 

operat ing the veh icle at the time that the Plain tiff's vehicle was struck from behind. This matter 

is ripe for summary judgment. If the accident occurred as Plaintiff described, then Defendant 

struck Plaint iff's veh icle while she was traveling on t he Palisades Parkway. 

It is wel l-sett led that a rear-end collision with a stopped vehicle creates a prima facie 

case of li ability wi th respect to the operator of the moving veh icle, un less the operator of the 

moving vehicle can come forward w ith an adequate, non -negligent exp lanation for the accident. 

[Smith v. Seskin, 49 A.D.3d 628 (2d Dept. 2008); Harris v. Ryder, 292 A.D.2d 499 (2d Dept. 

2002)). Further, when the drive r of an automobile approaches another from t he rea r, he or she 

is bound to maintain a reasonab ly safe rate of speed and control over his or her vehicle, and to 

exercise reasonable care to avo id co llidi ng w ith the other vehicle. [VTL § 1129(a) ("The driver 

of a motor vehicle shall not fo ll ow another vehicle more closely than is reasonable and prudent, 

havi ng due regard for the speed of such vehicles and the traffic upon the condit ion of the 

highway.") ; Taing v. Drewery, 100 A.D.3d 740 (2d Dept. 2012 )]. 

Based upon a recent Court of Appeal decision, "[t]o be entitl ed to part ial summary 

judgment a plaintiff does not bear the ... burden of establi shing ... the absence of his or her own 

comparative fau lt. " [Rodriguez, 31 NY3d 312, 324-325 (2018) ]. The Appe ll ate Division, Second 

Department app lied the holding in Rodriquez to a pla intiff's motion for summary judgment on 
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liabili ty upholding the lower court's granting of summary judgment on liability stating "a plaintiff 

is no longer required to show freedom from comparat ive fault in estab lishing his or her prima 

fac ie case ." [Edgerton v. City of New York, 160 AD3d 809, 811 (2d Dept 2018) ] . 

Based upon the recent decision in Rodriguez Pla int iff's mot ion for summary judgment for 

liability is granted in its entirety . 

Turning now to Defendant's motion for summary judgment based on the Plaintiff's alleged 

failure to demonstra te a serious injury as defined in Insu rance law § 5102, the Court w ill 

consider the medica l ev idence and reports submitted by the parties. In order to be entitled to 

summary judgment on the issue of "serious inju ry " it is incumbent upon the defend ant to 

demonstrate t ha t pla intiff d id not suffer from any condition defi ned in Insurance Law §5102(d) 

as a se rious injury [Healea v. Andriani, 158 A.D.2d 587 (2d Dept 1990)] . As the proponent of 

th is summary judgment motion defendants must make a prima fac ie showi ng of entitlement to 

judgment as a matter of law, by tendering sufficien t evidence to eliminate any materia l issues 

of fact from t he case and to warrant a court to direct judgment in the ir favor, as a matter of law 

[Civil Practice Law and Rules§ 3212(b); Giuffrida v. Citibank Corp. , et al, 100 NY2d 72 (2003), 

citing Alvarez v. Prospect Hosp., 68 NY2d 320 (1986); and Zuckerman v. City of New York, 49 

NY2d 557 (1 980)]. Summary judgment will be granted only if there is no triab le issue of fact, 

issue finding, rather than issue determination, is the key to summary judgment, and the papers 

on t he motion should be scrutin ized carefu ll y in the light most favorab le to the pa rty opposing 

the re lief [Judice v.DeAnqelo, 272 AD2d 583 (2d Dept 2000) ] . 

To meet the ir su mmary judgment bu rden plaintiffs must come fo rward w ith sufficient 

evident iary proof in adm iss ible form to raise a triab le issue of fact as to whether Plaint iff suffe red 

a "serious injury" within the meaning of the Insurance Law [Zoldas v. St. Louis Cab Corp ., 108 

A.D .2d 378 (1 st Dept . 1985), Dwyer v. Tracey, 105 A.D.2d 476 (3rd Dept . 1984 )] . By 

establishing that any one of several injuries sustained in an accident is a serious injury within 

t he meaning of Insurance Law §5102 (d), a pla intiff is entit led to seek recovery for al l injuries 
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incurred as a resul t of the accident [Bonner v Hitt, 302 A.D.2d 544 (2d Dept. , 2003); O'Neill v 

O'Neiff, 261 A.D.2d 459 (2d Dept., 1999)]. 

In opposition to Plaint iff's summa ry judgment motion Defendants subm it the Independent 

Medica l Examinat ion report of Dr. Robert E. Todd, M.D. Based on the med ica l report of Dr. Todd 

Defendant argues that, in response to Plain t iff's motion, demonstra ted factua l disputes as to 

Plaintiff's claim of having sustained a persona l injury which resulted in pe rmanent loss of use 

of a body organ, member, funct ion or system, permanent consequentia l lim itat ion of use of a 

body organ or member, sign ificant limitat ion if use of a body function or system, or a medically 

determined injury or impairment of a non-permanen t nature which prevents the injured person 

from perform ing substant iall y all of the material acts wh ich const itute su ch person's usual and 

customa ry da ily act ivities for not less tha n ninety days during the one hundred eighty days 

fo ll owing the occurrence of the injury or impairment 

Where as here Pla intiff's doctor's findings are set forth in ad missible form in sworn 

statements and are based on the ir persona l examination and obse rvat ions, the such examina tion 

and observat ion form an acceptab le bas is for that doctor's op in ion regard ing the ex istence and 

extent of Plaintiff's range of motion limitat ion, and, where those f ind ings confli ct with t hose of 

the Defendan t's examining docto r issues of fact exist that prec lude summary j udg ment and that 

require a tria l [O'Sullivan v. Atrium Bus Co., 246 AD2d 418 (1st Dept 1998 )). 

Additionally, where conflicting medical evidence is offered on the issue of whethe r the 

Plaintiff's injuri es are permanent or significant, and vary ing in fe rence may be drawn, the 

question is one for t he jury [Martinez v. Pioneer Transportation Corp., 48 AD 3d. 306 (1st Dept 

2008)]. Where the medical affirmat ions subm itted crea te a t riable issue of fact on the question 

of whether Plaintiff susta ined a serious injury, Defendant's motion should be denied [Chand v. 

Asqhar, 6 Misc.3d 1010(A), 800 N.Y.S.2d 344, 2005 N.Y. Slip Op. 50025(U)] and discrepancies 

between the competing report s of th e t reat ing physicians and the defendants's examin ing 

physicians create issues of credibility and issues of fa ct tha t cannot be reso lved on summary 
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judgment and that require a trial [Francis v. Basic Metal, Inc., 144 AD2d 634 (2d Dept 1981); 

Cassagnof v. Williamsburg Plaza Taxi, 234 AD2d 208 ( 1st Dept 1996) ]. Summa ry judgment w ill 

be granted only if there is no triable issue of fact. Issue finding, rather than issue determ ination, 

is the key to summary judgment, and the papers on the motion shou ld be scrutinized carefully 

in the light most favorable to the party opposing the re li ef [Judice v.DeAngefo, 272 AD2d 583 

(2d Dept 2000)]. 

In the instant action the med ical reports submitted by Plaintiff in support of his 

application for summary judgment are in direct contrast to the medical reports submitted by 

Defendant in opposit ion to the Plaintiff's applicat ion. As such, the Court f inds that a t riab le issue 

of fact exists as to whether the Plaintiff suffered a "se rious inj ury" as defined by Insurance Law 

§ 5102 (d) and Defendant's motion for summary judgment is denied. 

In arriv ing at this decision the Court has reviewed, evaluated and considered al l of the 

issues framed by these motion papers and the failure of the Court to specifi ca lly mention any 

particular issue in th is Decision and Order does not mean that it has not been considered by the 

Court in light of the appropriate legal authority. 

Accord ing ly , it is hereby 

ORDERED that Plaintiff's Notice of Motion for Summary Judgment (Motion #1) on the 

issue of lia bility is granted in its entirety; and it is further 

ORDERED that Defendant's Notice of Cross Motion for Summary Judgment (Mot ion # 2) 

is den ied in its entirety; and it is fu rt her 

ORDERED that counse l for the part ies sha ll appear before the undersigned for a pre - trial 

conference on WEDNESDAY JANUARY 9, 2019 at 9:30 a.m . before the Honorable William 

Sherwood in the Trial Assignment Part (TAP). 
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Dated: 

TO: 

e-filed -

New City, Jiff! York 
November·~, 201 8 

CRAIG A. POST, ESQ. 
THE POST LAW FIRM , PLLC 
Attorney fo r Plaint iff 
(v ia e-file) 

HAGELIN SPENCER 
Attorney for Defendants 
(v ia e-fi le) 

Justice of the Supreme Court 
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