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To commence the statutory time for appeals as of right
(CPLR 5513[a]), you are advised to serve a copy-
of this order, with notice of entry; upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
_ X
CHRISTOPHER O’KEEFE, B ' ) o -
\ v : i : ' .
Plaintiff,- -~ DECISION AND ORDER .
-against- . - . Sequence Nos. 4 and 5

o - IndexNo. 68417/2015
CORINNE PASQUALINI and FRANCIS PASQUALINI, -
and ZODIAC INDUSTRIES, INC.,

Defendants.

RUDERMAN, J.

" The following papers were considered in connection with the plaintiff’s motion for

< ) L
partial summary judgment ﬁu;suant to CPLR 3212 on the issﬁe of 'liability against defendant
Zodiac Industries, Inc. (“Zodiac”) (sequence 4), and the cross-motion by defendant Zodiac for
summary judgment in its favor on the compléint and any cross-claims (sequence 5): -
Papers ‘ ’ ' Numbered
Notice of Motion, Afﬁrmatlon Exhlblts 1-32. _ |
Notice of Cross-Motion, Affirmation, Exhibits A - F . o2
Afﬁrmatlon in Reply and Opposmon Exhibits 1-3 3
This action arises out of a motor vehicle collision that occurred on December 30 2013 in

which a vehicle driven by defendant Corinne Pasqualinl a:nd owned by her father, defendant

Francis Pasqualini, struck plaintiff’s vehicle in the rear while it was stopped at a traffic light. ~ /

5
i

Summary judgment on the issue of liability has already been granted against the Pasqualini

defendants. Plaintiff now pr’oceeds' vagai'ristg Zodiac upon 1he liftihg' of an aﬁtomatic baﬁkruptcy

stay in Zodiac’s favor.
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In seeking summary judgment against Zodlac on -a.theoryolf respondeat superior, plaintiff
relies on the deposition testimony of Corinne Pasdualini, as well as yideo recordings with audio
that plaintiff made at the scene immediately l'af_ter. the 'accident. In her depositlon, Corinne
Pasqualini stated that at the time of the _'a'ccident'sh'e was on her way home from work at Zodiac’s
office, having left for the day, and that she does not usev her father s car in the course of her
employment. However, plamt1ff pomts toa portlon of the recording he made, in which Corinne
Pasqualini said, “I _]LISt came out of the_ bank.’f_ No_tabl-y,\‘however, in her deposition she stated “I
don’t remember being at the ba: | EER |

While she acknowledged that she only goes to that partlcular bank to perform defendant
Zodiac’s banking, and that she does not do her personal bankmg there nowhere in Corlnne |
Pasqualini’s testlmony d1d she state that she had Just completed conductmg a banking transact1on
at TD Bank, in the course of her employment as an ofﬁce manager for Zodiac. T ‘

Plaintiff also cites Francis Pasquallni'?s..deposi_ti_on,testimony that the TD bank was just
next to where the accident 'occurred, andthat -_C"orinne ljzasqualini “veryv well could be going
through the drive-through and then going home'.’:’ .' However_,_ e had no personal knowledge of’
the facts of that day. | L |

Consequently, plaintiff’s assertion 'that Corivnne-;.y.l?asqualini had just conducted banking
for Zodiac when the collision occurr_ed'_is ‘essentlally;founded upon the reco'rded statement and a .
number of inferences. | -

Zodiac’s cross-motion rehes on. Corlnne Pasquahm s protests that she was simply going
home from work, and on the so- called “dual purpose prrncrple ? the travel would still have
occurred even though the busrness purpose was canceled then the employer cannot be held .
liable” (Matos v Depalma Enters 160 AD2d 1163 1 164 [3d Dept 1990]; see also Czcatello v |
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© Sobierajski, 295 AD2d 974, 975 [4th Dept 2002 . .
Analysis

Plaintiff's claim againstzodiac turns on v_vhe'th'er'Corinne :Pasqualini was acting in the
scope of her employmentat the ltime'of her accident. “Under the doctrine o_t: respontleat
superior, an employer will be liable tor the negllgence o'f an employee committed WHile the

- ' : / ,
employee is acting in the scope of his employment” (Lhndberg v State 25NY2d 467, 470
[1969]). “An actis consrdered to be W1th1n the scope of employment if it is performed while the

employee is engaged generally in the busmess of h1s [or her] employer or if his [or her] act may

' be reasonably said to be necessary‘ or incidental to such employment (Beres v Terranera, 153

AD3d 483, 486 [2&1 Dept 2017] [internal quotationmarlts and citations omitted]). Of course,
driving home from work is generally not within the .'SCOp‘e of employment; “[a]ls a gen‘eral rule,
an employee driving to and from work is not actmg 1n the scope of his employment” (Lundberg
v State 25 NY2d 467,471 [1969]) . ‘

However, 1f an employee 1s performmg a task for the employer in the course of his or her -

trip home, that may render the doctrine of respondeat superror apphcable “ '[T]he cru01al test is

whether the employment created the neceSS1ty for the travel' ie. the need to be on the part1cular
route on which the accident occurred” (Swartzlander v Fi orms-the Bus. Forms & ernt. Serv.,
174 AD2d 971, 972 [4th Dept 1 991],v.ajj’c.z.’fo_r reaso_ns stated 78 NY2d l(l60 .[1991]' [quoting
Matos v Depalmd Enters 160 AD2d 1 163 1 164 [éd Dept 1990]) It has been held that under
the so-called “dual purpose prmc1ple ”qf the travel would still have occurred even though the
business purpose was cancelecl then the employer cannot be held lrable (Matos v Depalma

Enters., 160 AD2d at 1164; see Czcatello A Sobzera]skz 295 AD2d 974 975 [4th Dept 2002])

The question of whether Cormne Pasqualini was acting within the scope of her
. o , e
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employment at the time of the accident cannot be determined as a matter of law on the submitted

evidence. Her recorded statement “I just came out of the bank” does not establish as a matter of
law that she was conductlng her employer s business; 1ndeed w1thout further development, it is
insufficient to concluswely establlsh exactly what she meant. On the other hand that evidence is -
sufficient to preclude a determination that she was merely driving home, and was not engaged in
her employer’s business. Nor can thls court determine as a matter'of law whether she would
have been at the location' of the acmdent even if the business purpose:had been canceled.

Zodiac relies on Greer v. Ferrizz (11 8 AD2d 536 [2d Dept 1986]), which reversed a
Judgment against the employer of a dnver involved in a fatal accident, on the ground that

“[t]he ev1dence was 1nsufﬁcient to establish that Mr. FCI‘I'IZZ was still actmg

within the scope of his employment. Vlewed most favorably to plaintiff, the

evidence fails to show that Mr. Ferrizz was on any route other than his normal

route home when the accident occurred. Mr. Ferrizz would have driven along

that route whether or not his travels still had a bus1ness purpose”
(118 AD2d at 538). However, that reversal was'based on an assess_ment of the t_rial evidence.
Here, there is no clear proof regarding Corinne Pasqualini’s normal route home from work and
whether, if she stopped at the TD bank for her enaployer it took her out of her usual route.

Nor does the Matos case require dlsmlssal of the claim agamst Zodiac There, the driver ..
for a bakery business was on his way from home to work when he- was involved in an accrdent

~

The fact that he was carrying cash to deliver to the workplace did not avoid the applicability of
the “dual purpose” doctrine SO as to clear the employer of vicarious liab111ty The ev1dence
submitted here does not clearly 'fall within the Matos rule.

Based upon the foregomg discuss1on it is hereby

|
ORDERED that plalntlff s motron for summary Judgment on the issue of 11ab111ty agalnst 3 ‘
| |

Zodiac (sequence 4) is denied; and it is further
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ORDERED that Zodlac S cross= motron for summary Judgment dlsmlssmg all claims: and

cross-cla1ms agamst it (sequence 5) 1s den1ed and 1t is further |

z

ORDERED that the partles are dlrected to appear as prevzously dzrected in the
Comphance Part for conference onr June 21 2018 at 9 30 a.m. at the Wcstchester County '
Supreme Courthouse 1 11 Dr Martln Luther Klng, Jr Boulevard room 800 Whlte Plams New

York 10601 : .
This cons’titutesvthe‘-Decrsion and Ordcrof theCourt o |

Dated: White Plams New York

May_]_ 2018,

14

JANE RUDERMAN, JS.C.

oy :
-
B ) -_s,:
~
.
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i
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