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.. 
'· T, rm. Part 88 of the Supreme Court 

tat , f · w York, held in and for the 
'( u ty f Kings, at the Courthouse. at 360 

Ada1 · s • tree . rooklyn, Ne I Y or , on October 
1. 2 1 . 

PRESENT: 
HO . DAVIN JIME EZ< Al ,TA, 

Ju lice . 
...... .......... - - - - -.,., ..,,.... -- - -- ------ --- ---. ... 
ANGELA BROWN and MARAQU BROWN, 

- against -

HILLA.RY JONES and PV HOLDl G ORP. 

Dttfemlant{.i;}. 

--- --- ----- ---------------- ~~~--~-

lndcJ No,: 521643/17 

D ,CJSION A D ORUER 

otion to Dismi th 
pon 

u h O her Just and Proper 

Papers umbered 

Notice of Motion and Affida its Ann d .................. 1 fondants l lE h. A~C] 

Notice of Cross-Motion and Affidavit Ann .... , .I laindft. 2 f E,. h. A-C. J 
Order to Show aus,e and Affida its .. , ............................. . 
Answering Affidavits ... , ..... , ... .. , ..... ,, .... ,, .... ,,... ... ... .. ..... fendanIB 3 [Exh. A-B] 

Replying A lfidavit. ........ ..................................... , , .... , , 
Supplement.a] 1\ffidavits ..... , .. . ,,, ...... , .... , , .... , , .. .... , ..... ....... .. . 
Exhibits4 .... .. - ~~ ~. ~~ - -~ .... .. . ~-··· .. ····~ ..... . ·····~ .. .... ,, , ... ,, ., .. ,~, •-··•, ~, ••• , ~ 
Other [Memoranda of Lawl 

Upon the foregoing c'tt.:d papers, the D _j i nl d on th 
Jone~ and PV Holding Corp.· · motion is r nl l di~mi the 

Motion · a:re as foHows: Defendants H · lJ ary 
mp a·nc, pursu nt to CPU~ $'ection J_ Jl(D) 
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ecausc Plaintiffs Angda Brm "n and Maraqu 13 \ •n h not completed service of process upon D fend n . 
within 120 da ' S of the filing of the:. ummon . It d ni Plaintiff: BrOY.TI cross motion: I to deem timd · filed 
mm p,-o llmc the affida, · of ·ervice e-fi I ed on : .. l. 0 I pu:r uan to CP LR , ection 308(. '); 
judgment againsl Defendant Jollle · pursuant l ·pl. R clion 3 2 I ~; and 3) to strik of D fen am · · 

ffinnativ D Cense pursuant lo CPLR c1lm1 J JI b) l en ants l Exits -C; Plaintiffs - . E ·h 
Detelldants 3. E. hs . _-8]. 

This action arises from an alleged n 
Robin on Parkvvay in the County of Queens 
E hs A- ; Defendants 3, Exhs A-8]. 

This acti.on was commenced by the fil in 
l. Exhs A-C; Plaintiffs 2. Exhs A-C; Defi ndanl , 

Plaintiffs Brown filed a upplemental umm n n 
, hs. A - · Plaintiffs 2, Ex hs A-C- Defendant ,. h 

ORY 

r ew York [Defendants 1, Exhs A-C; P a·ntiff · , 

omplaint on January 30~ 20 l 8 [Def ndants 

' by the service of a n , . 
t~on in accordance with the diroc iv off P I.R 

~ Pl inti ffr 2 E , hs . -C· Defendan s 3. E h 

In their otice of otion. to Dis.mi th • mplaint pursuant to PLR . ection 3 II (a). dated . a l. 0 l • 
0 fendants P and Jon I mph ~z th mand t f CPI.R ; •c.·tion 306-b to serve the ummon and Compl ·nl 

ithin on hundred nventy (120) da "an r th , mm n m nt of th acLion. It is Plam.tiffs' re pon ib'lity t 
shouldcrth uU.imate burden of proof. Th mu l h , •, b a prep nd ranc of the ,evidence, tl atju isdicti 1 , r 

ef:en ants \I ·as obtai raed b~ proper service of me · . e Munoz v. Re es. 40 03d I 059 ,(2 De:pl.. 007). 
B cause the time timits impo ed by CPLR tirm 306-b j uri di.c1ional. Defendants stress thai dismi al i · h 
p naUy for non-compliance. See Mont v, Goldman, 174 i. c.2d 8 ·7 ( up.Ct. NY County 1997). Due to 1h 
passag ofmore thanonehundredtwcnt (120 d y fr mth 1lin ,ofth,cSummons andComp .aint, theynaintain 
that the CompJaint should be dismissed he au . r ice · pro e s ha not yet been ,completed upon 1hem 
I Defendants l, Exhs A-C~ PJaintiff~ 2, E h A.. ; D f ndant. 3 Exhs A-BJ 

1n their Notice of Cross Motion, dated Mny 30. 2018. Plaintiffs Brmvn argue that because the affidavit · 
ofs,er ice onDefendant.5 PV and Jones were filed on ay 21. 2018. they should be deemed filed mmc pro mnc:. 
' Pipinit1s v. J, Sackaris & Sons. inc, . ] 16 D d 749 (2 1LJ , · t. 201 4 ). ince the affidavits of service indicate 

that Defendant PV was served through p rs ma] · nth w Yor . Secretary of State on February 27. 2 l8 
and Defendant Jones was served on Pebrua, 2 . 27 and 2 b affix ing the ummons and Com pl· i nt tu the o , r 

Although Defendant Jon is Pro . D fl nd ,nt P 
th limi fed purpose of thi application [D ~ ndant t ~ h 
Defendants 3 Exh -B]. 

2 

attome is representing h · r for 
- ~ Plaintiffs 2 Exll'i --C· 
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of her DMV vc.:rified address fls wen a· air g a o y, Pl ,it tiff cl im no defect in the afnda its of ser ice. 
Because ofno prejudice to D fondant , they c: JU nd ti• t tl affldavi s of rvic should be deemed nunc pro tune 
[Defendants 1 Exhs A- : Plaindf s 2 E hs A- ; D ~ da t 3 ·xhs A-Bl, 

Because any CPLR Artide 3 irr 
insist that De fondant ' · nth ffirm · ti v 
PJaintiffs 2, E hs A-C: D I ndant ' • · 

Defendants a 

ailur lo answer move or otherwise appear 
wilHngncss to accept an order by this Court, 
m ntal 'ummon. and Complaint without 
- ; D fondants 3. xhs A-Bl. 

hav b n r wiU b cur d by their requested relief: >laintiffs 
en p u ·u nt to PLR J2 l J (b) [Defendanl~ 1 E hs A-C; 

Tbis Court., ranh; Dt: ndant Hillary J n . rp.• motion to di. mi.. th Complaint 
pur uant to CPLR ecfion 1 I l(a) du l Plain iffi _ Mar qus Brmvn's f ilure to omplctc 
service of proci;:ss upon Def ndan1t. within 1 20 da f th lff n · · ti • umm on . [ t deni e · P] · ii f ffs Brown· s 
cross motion in it enti:r ty '[D fenda, t 1 ·, h - : Pl intiff 2, • h A- ·~ Defendants 3, , hs A-B]. 

4. where ervh.:e under paragt·a ph 
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de ignat din Clae ummon. within twen·ty d . of either ·ucll am. ing or mailing, · hich ,•er i. 
ffe t d b1·1 er; , en-· ice sh all he com pl et t n d. aftc r ·uch filing ... " ,( emp ha i a ld d) 

urt observes that the affidavit of servic Ucsting to the attempted service of th u1 pl m ntal 
"mnm 1 , m nded Complaint and E-Fi1e otic upo D fondant Jones shows that it was u n h r u. ual 
plac on Murch 1, 2018, followed by a mailing on March 2 2018. Consequently, his · , url finds that 
ser ici.:: f pr cs$" as ne er completed pur~uant t 'PLR ection 30 bec~se Plaintiff admit ti i ai ure to 
fit an p ~rvicc with the Clc.lik ofthi '-0mt u fl Ma 2 , 20 8. Thu·, there is no pr f f i ling 
with rh l k fth.is Court \\1ithin tv,remy (20) d • lh marlin · of the _ uppl mental uinm n and 

mend d ' omplaint on Marh 2 _tu 8. ee CPf.R ctimi 308(.f. · W'umr ,,. Reye . upra [Defon. ant L E hs 
. -' · Pl inti IJ 2 E. h -C: D fendanrs 3. · h • ). 

Thi , •O u1 find thatPlaintiffs hav al sati ( · ei h of the tandard. p 
__ lion 306-b for an ex tension of time o rv . Pl in· iff ha · n . · ther ho, 11 good au. 

demon ·tr t d that ·tendiog lhe time to serve pl din 'S would be in the interest ofjustke. 'PJ.R Section 
306-b. · L ader v. Maroney, Ponzini & Sp n r. supra: Kazimierki v. }1/ew York Unrv .. supru: Baione v. 
-·enrral . qfjolk Jlosp., upra; Busler v. Corb tt, . upra.· M .;ad v. Singleman. supra; Mcmer n.f.Jordan v. 1 .ity of 

New ork, ·upra: Este -Dor.sa v. Chavez, supra: ct~ ri s v. Metropolitan frans . Aurh., supra; Jlajkin v. }\forth 
· hor, • nh . Hosp .. supra; lvfatter ojAnonymous v. ew York S1a1e C?ffice of Children & Famtly, ' 1rvt ·es. 
,\'Upra ; Ros 11nzweig v. 600 1\f. St,, LLC, ~·upra; Scaraha Ygio . Olympia & York E. !ales Co. , 0 upr 1 [Def ndants 
I, E h. - ; Plaintiffs 2 Exhs A-C~ Defendants 3, ~xhs A-BJ. 

Ulil is \.\tell aware that the 120 d a by 

t bU h go d c.-ause. a plaint' ff mu ·t d m n trate reasonab]e ding nee in h islih r tt m pc 
' I. t1d•r ,,. Mm·,mey. Ponzin.i & ,pern:er, ·upm. h Vtill not c i t \1thcn a p]aintiff fi "ls tom ,ny 
ervic or f ii to make at lea t a reasonab1- dm nt ffi rt. a . crvice. See Kazimterki v . . ~ w l'or 'niv .. 

supr 1: lJaion ' v. Central Si~ffolk Hosp .. s1,iprn: Busl r v. orb ti, si,pra. In the present cas , au~ P]aint' h 
hav on r d no reason for their failure to compl t r ic of process upon Defendants within th l 2O day 
period pur. uant to PLR Section 306-b, Pl.ainti('f:' r: _ wnabl rn e .. tabnsh any good cauS:c to t nd their time. 
'ec Leader v. Maroney, Ponzini & S'pencer, su1n·a· Kazimi ;rki v. New York Univ., supra; Baion v. ' n/J'af 

Suffolk H, sp., ,4,•upra: Busler v. Corbell, supra [Defi"ndant , l , · hs A-C: Plaintiff: 2. E h. A- ·; D fcndants 3. 
E h A-Bl, 

4 
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Exhs A-C Defendants 3. E h~ A-B]. 

.-.--,1pro. 
Exhs 

Based on mh fo going it i h rcb) ORD _R .D f4 U w : 

This c n ti ~ul · the D d i n 

Date: October 1, 018 
Brown . Jon et al 
(Ind . umb r -2l6 ll 1) 

th urt. 

Hon. Jimenez.satta 
ce or the Supreme Court 

. . e 

-· -

N 

[* 5]


