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SCJ REME COURT OF THE STATE OF . EW 'fORK 
COCJNTY OF KINGS : C VIL TERM: COMMERCIA 8 
---------- --------------- - --------- =~-- - X 

IM BENJAMI , 
Pl nti :ff, Decis'on and orde 

- again Index No. 5 7545/ 7 

270 MALCOLM X DEVELOPMENT, INC. , ESTATE OF 
I RENE OS TAD .& .FR , D OS TAD, a/ k / a A HAD 
OSTAD, Individu ll y , a nd as an EXECUTOR OF 
THE ESTATE OF IRENE OSTAD, VALLEY NATIO AL 
B NK, 

Defen a.n s, pr 1 24!, .2018 
-------- ---- ------------ - ---- ----------- x 
PRESENT : HON. LEO . RUCHELSMAN 

The def ndan s have moved seek' ng to dismiss the complaint 

' e d by the pl i ff on ·he ground i t f ail s to st tea cause o 

ac ion a nd i s bared by t he Sta ute of Frauds and he Statute o 

Limi a io s . The p .:.n .:.f have o posed the motion. Papers were 

s ·cted byte parties and a gumen s held . fer review~ng all 

he a rgument s h is cou t now mak s he following de ermina tion. 

The compla n alleges t hat i n 20 03 the plan iff and Ahr on 

Os a he f a er of ef enda t Fre Ost ad e ntered · nt o a oral 

ag eemen whereby hey wo d purchase, remode l and the esell real 

es a e . Speci ica y, M . Os ad ou prov· d e a 1 he finances and 

· he plaint i f would provide all th devel opment and mana gement of 

the property. Indeed, a home w s purchase d n Long Island, 

remode ed and the so d fo r a rofit, e c par y rece v · ng h a :f the 

p of ·.ts p .r.suan to t e·r oral agreement . Followi .g ha 

succ · ssful venture h · pa ties again pure ased proper y , locate d at 

270 Ma l col m X Bouleva ct i n Ki ng s County . The prope y was act ually 
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purchased by Malcolm X Developmen Inc. , a co po ation wholly owned 

by Ahron Osta or $650,000 on Decembe 2 , 2004. The property was 

then remode l ed and competed during Nov mb r 2007 . The c omplaint 

a lleges that due o a eal estate mel down the p rt ' es agreed to 

rent out the units which hey di from 2008 hrough 20 14. Mr. 

Os ad passed aw. y in 2009 nd h · s son , de ndan Fred Ostad , 

succeeded h i s fa hr. In 2014 Fred in o med the plaint i ff that he 

was no longer welcome on the prop rty and tha he was not e n "tled 

to ha of the pro ts since he was no r · t ten agreement 

-ndicat i ng as such. Th s 1 wsuit ollowed. The p aintiff ha.s 

asserted va io s causes of action i ncl udi g a constructive r u s t 

against the corpora i on, Fred Os ad nd the estate of rene Ostad, 

Fred's mother, b each of con .r c a d u · u enrichmen . e 

de e ndan s have filed he ins n mo i o see ng o d · smiss a _ t e 

causes of ac o. 

Conclusions of La_ 

"A] motion o dismiss ade purs at o CPLR 32 l[a] [7 ] wil l 

fail if, taking all fac s al eg d as ue and accord·ng t hem eve ry 

poss ible -nfe rence favorable to the plainti , the complaint s tates 

i n some recognizable fo m ny case of action known t o our l awll 

(see r e.g. 8,G c_. pi t al Funding Partn:ers I LP y ~ State St . Bank and 

Trust Co., 5 NY3d 582, 808 NYS2d 573 [2005], Leon v. Ma rtinez , 84 

NY2d :83 , 614 NYS2d 972r, [199 4 ] , Hayes ~- Wils~m - 25 AD3d 586, 807 
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52d 567 [2d Dept . , 2006], Marchionn' v . D ,exle~, 22 D3d 8 4,, 803 

NYS2d 196 _ 2d - ept. , 200 5] • he her h - comp ai t will ater 

s rv ve a motio fo summary judgmen , or et er the plaintiff 

ultimately be able to prove s c a · ms, of course, plays no 

p rt in the determ.ina t · on of a p 1 -di covery CPLR 321 mot ion o 

dism · ss ( s~e., EBC I , I nc . y. Goldman Sachs & Co . . , 5 

YS2d 170 [2005 ] ). 

3d 11, 799 

General ly, a constructive r us my be imposed when p opert y 

has been acquired under uch circumstances t hat t he holder of the 

leg , t i t e may not in goo consc · nee re ain the benef c ' al 

'nterest here·n (Plumit llo Y--: H, dson Atl_. Land Co., 14 AD3d 038 , 

903 YS2d 121 [2d Dept., 2010]). is well se ed tha in oder 

o impose a cons rue ive rus he o ow·ng four elemen s must be 

proven .. The • e m st be a confiden ial o.r -· ducia1:y elationship, a 

prom·se, a tra sfer in eliance o e promise and njus 

enr'chme t (Shar p v. Kos alski, 40 Y2d 19, 386 NYS2d 72 [1976]). 

These elements a r e not applied rigid y bu flexib i ity is e mployed , 

especia lly to promote and satisfy h demands of justic e (Sanxh ku 

Yi: Maraet is, 151 AD3d 778, 56 YS3d 238 [2d Dept ., 2017 ]} . 

Essentially, a s e xpressed by us ic Cardozo i n Beatty v. 

{?J!gg,enheim Explo,rat · on Co., 225 NY' 380, 122 NE 378 [ 919] , "a 

cons · 0 ucti ve rust · s · h@ o mul h , o gh wh'c he co science of 

eq i y inds expression~ hen .roper y ha been acq ired i. sch 

circumstances 'that the ho er of h _.ega.l title ay no n good 
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conscie ce re ai e bene ic'a eres , e y conver s h · m 0 

a rus ee . n 

Conce n ng the firs el me t , "t ', s well settle h ,t an 

.al eged par ner 0 a joint ven r gives . s 0 f d C ry 

e tionsh p and if he all he e a ni g elements ave been 

s tis · ed can ere e a cons rue ve tr s (-ll,, Plumital o ·v . 

H,ud on Atlaot~c Lan . Company LLC, 74 AD3d 1038 , 903 YS2d 127 [2d 

Dep ., 2010]}. Thus , h . such a e at · onship migh h ve exis -ed 

her main"ng e m nts of a cons rue ive u c nno be ~ sfied ,. 

The emain"ng e e e s req i ea romise mad, rans r o an 

sset in eliance upon he promise and n · u.s enr'chment flo n 

om he breach o the promi e ( e · Yun Chen v Mei Wan Kao , 97 

AD3d 730 , 948 YS2d 426 [2d Dep . , 2012]) . Thus, the pla"ntiff 

mus d monstra e ha it trans rred pro er y to he 

re anc o a proms and ha sch prope , y · s be"ng 

a ' us should b 

endants 'n 

ld .hereby 

o .acchio . 0 AD3d 848, 973 NYS2d 304 [2d Dep . , 2013)) . 

Th,e efore , even · f it can b establ sh d the d endan s made a 

promise o h plain , · here s no evide c a al plain 

rans , e red · o he defendants a , y as et as a r sul of such pro ise 

(~ rtz Y, Swn tz . 145 ADJd 818 , 44 YS3d 452 [2d De t ., 2016]) . 

1nd ed , the comp a n m rely a,ss rt he 1 inti 's enti 1 d to 

if 'I ,erce o the po from alcolm X Corpo a ion by v'rtu 

0 he ro is made to hi by A .· on ad en r ea e by red . 
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Howe ve r , i true , tha s no const ucti ve t us because the r e i s 

no " a s set n t hat w s gi v n by he 1 inti o th de end a n t s . The 

p l a i nti ff a sse r ts in a footnote hat he dedica ed t' me a nd t a lent 

t o develop the property on behalf oft e co porat'on and he s houl d 

j u stly be co,mpensated for ose e o s (~, A f irmation in 

opposit i on , Footnote 3) . While that m ght presen c. a ims for 

b reach of contract as will be d"scussed , ha 

was trans erred 'n r · li nee on a promise . 

cons s so , 

o C 

s no an asset that 

, urthermor e, the 

hep oper y s·nce e 

e ha property . 

pain "ff ca. no arg e he asse 

did not contr bu any ass 

Therefore, h.e plain iff canno st blish a co struc ive rust and 

consequently he mo ·on seeking to d smiss the firs four causes of 

action is gran ed. 

he next hre causes o ac ion a ge breach of cont ac 

It is we 1 settled tha to s a ea claim • o breach of contract 

one mus lege the exis ence o a con rac I p ain- iff' .s 

performance nd r he co ract, the d endan 's breach of the 

con r act , and las y r sul ing damages ( Palmetto .i;,a ners . L. P. 

v . A 0 ua1. fted P.artp,ers . _L c. 83 AD3d 804, 921 YS2d 260 [ 2d 

Dept . , 2011)) . There is nod' pute th 

ora l t h u s the plainti· · ser s join 

con ac n this case wa s 

ve ·u re was creat ed , 

wh i c h need not be in writing, and s consequen ly en_orceab l e . 

It ·swell settled that a p tne ship or join ventur e need 

not be i n wri ti ng t o be en oree ble (~ , Bl ank v , Na d le r , 143 
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AD2 d 966, 53 3 NYS2 d 891 [2d Dep "' 1988 ] ). Moreover , the 

existence o an o a a g ee e n s gene ·a l y a ques io of f act 

which canno b summarily de e.rmin don a mo ion to dismiss (~ , 

MI in v . Cohen , 17 Mi sc3d 

S ff ol k Coun y 2007] I. 

6 (A) , 85 1 YS2d 64 [S preme Co ur 

The de nd a nt s argues th pl i nt i ff has fil ed t o 

demonstrat e the existence of a jo n ventu r e f or wo dis t inct 

reasons. Firs, defen a n a rgues the pa rt·es ev r greed pon 

he t erms of he joint venture , and more ove r ,. they neve agreed 

to s are pro 't nd losses. The compla i nt does a lege t hat "a s 

r esult of t he Corporation ' s fa lure and refusa l to perform, Jim 

as been damaged wi h l osses o ofits fro th en a l i n come 

nd 50% o he Corpor a i o 's po its"' (~, Comp an, 39) , 

there is no indication he par· ies agreed o share profits and 

losses, a necessary condition to the estab i s hmen o j oint 

v n t ure .. As t he co rt noted · n :Maware v. Landau , 1 30 AD3d 986, 

15 NYS3d 20 [2d Dep ., 2015] , a join venture cannot b e created 

wi hout a umutual promise or un e ak·ng to s hare the burde n o 

he asses of the a eg ed e nterp seu (id) . Th,e comp int doe s 

no detail he ob i ga t i on upon t he plaintiff t o sh re i n any o 

t h losses o the vent ure. The compl a i nt states that f o r six 

years "''J · m com - t l y dedicat ed o ren , manage , o era.te and 

m.ainta :in all a 

he rents an 

he rental un · tsn an tha t he ~collec ed a ll of 

epo i ed them in o he Corpora.tionr s bank accoun 

6 
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which was th n used fo r t s x penses i nc ucting i t mo r tgage, 

nsu r ance a nd t axes~ (see , Complain ~ 20) , however, the re i s no 

mention of any agre ement whe reby l osse s would be borne by bo h 

par es (se e , Smi,,lll , l AD3d 4 0 8 , 7 66 YS2d 90 6 ( 2d 

Dep . , 200 3 , Dav~lla v . ie,l,sen, 208 D2d 94 ,. 16 YS2d 800 [2.d 

ept.~ 1994]) . The e fo e~ o such joint venture x ed and 

consequ ntly h, mo ion e ek ing, , o dismiss coun 

s ev n i granted. 

five, six and 

The nex. hre 

t s w 11 settled 

c a ses of action concern u j us enrich ent. 

hat a cl im of un us en i chm nt i s not 

va i able when it duplic es or rep c es conven i on 1 cont act 

o r or C a . m ( §.€.:.€!' , Cor sel O V . Ver izon Ne 1w Y'ork I C.' 18 NY3d 

711 , 94 YS2d 732 2012)) . As he cour noted njust 

enr "chm nt is no a ca cha c a use o a ct·on to be used he . 

othe s a · - 1
' (id) . The n u t nri c men cla 'ms are duplica ive 

of e r ea ch o co · r a c cl irns. I ndeed,, he compla nt a ll ege s 

ss nt i lly he s am cla ' ms, nam l y e nt l ement o half he 

p r oc eds of ny s ale of th e p rope ty, fo the un just enr 'chment 

c au se s o ac ~on as he bre ch o cont r act c u s es of ct "on . 

Co equent: y,. the cl ims o:f ·njus enrichmen a re imp operand 

hu t e. o · ion s ee ·ng o d smiss t ose cases o action i s 

grante d. 

Th r e main' g clai ms are dis ·ssed as wel l . he plain f f 

has no cause o a c ion against Valley a ional Bank or a c a use of 

7 
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' ' 

c ion for partition s ince ·h 

pursu t ese claims . 

1 intiff has nos anding to 

The p a-ntiff migh, pe haps, min ain causes of ac on 

ag int he defendants fo wo p rformed, if proven and i not 

adequa ely com,.ensated, owever, the cases of ac o _ presen ed 

n the complaint are imprope . herefore , the motion seeking o 

di miss a ll t he causes o action o the compla int i s granted. 

of act ' o f or breach of contrac 

So ordered . 

DATED: April 241 2018 

Brooklyn . Y. 

ENTER: 

Hon . 

JSC 

8 

s gran e d . 

on Ruche l sman 

a:,, .. 
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