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SUI? E .E CO -R OF T r.; STATE OE' E t1 YO K 
cou TY OF KINGS : crv LT RM : PART 16 
- - --------- --------- - - - -------- - - - ---x 

COBBIES O E FOODS, LLC ., 

- aga·ns 

BRA. -o • D CONC E>T DEVELO PM NT I NC. , 
P OSERVE E VIRO ME TA AD REE 
HOU SE DE S GN, LTD . , 

e e dan s, 
----------------- ---------- ---------~--x 

RANDED CONCE DEVELOPME ,..... r I C. , 
Tht rd Pa ty Pla in t 'ff ; 

- against -
SHALAT A CHI ECTS P .C . 1 t1ESBU L 
CONS TR UC - IO - MA AGERS , LLC . . , 

ISKA..Z\ , LLC .. , ANO fISKAA E GI 
Thi d-Par y 

ER NG L P, 
efendants , 

----- -- - -- --------- - ----------- - - - ------x 
PRES NT : HON. LE:0 RUCHELSMAN 

D cis·o and order 

- ndex o . 515724/ 6 

Janu, y 22 , 20 18 

The thi d p r ty de fendant We sbui lt Const ruct i on Manages 

Ch s moved s e eking to di smis s · he i d p rty c ompl a in . 

Defendan~/ h-r party plainti f Branded Cance t Deve lopment Inc., 

as opposed he otion. Pape s wee submitted by e a r ies a nd 

arg ments ed. Af er rev'ewing al 

make s the ol ow·n.g de e.rm·na ion . 

h arguments, his cour no 

Th ' s l aws ui wa commence d by the a inti f, an e nci y 

· nvolved 'n catering and ood s ervi ces. I con act wit 

va i ous e n i t ie s o p rovid r an ova i on a n construe ion at 220 

At l _ n ic .~venue · n Ki ngs Coun y . On Sep embe 7, 20 16 the 

plaintif- sued B-a ded , t h pro jec m nager o · t he c ons ructi on 

projec and Proseve Env· onm n a l , a n a sb sos removal company . 

~hep aintlff s bsequen y fi ed a a , ende comp a·nt dding a 
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hird en i y, ree House Des·gn Lt . , .e archi ec hied for he 

proj ect. 'l'he complaint al e ged breach o - contract for fa· l · ng o 

comple e h wor 

epresenta on 

n at· ely anner , negligence , ne gligent 

. j s enric m nt. 0 J ly 21, 2 011 Bran e 

ins -i uted t hi d p a t y act ion g ainst Web i l a nd o hers. 

Spec· i cal ly, conce ning Wesbu· th hird par y co • pla i n seeks 

cont rib ion, contrac al d common law in i ica ion and 

rea c o f cont ract . W sbui t has now ' le the ·nstanl mo 'on to 

d · s iss the t_ i d pa y comp ain on e grounds here i s no 

eril to any o he c uses of ac ion. 

sions of a 

" [A] mot' on to i smiss ma p rs an o. CPLR 32 a [7] 

w.:. •ail if , ta ing a ac s a eged as · rue and ac co ding the-

every poss be inference favorabl o the pa ti f, he 

ccmpl int sates in some recog iz ble orm ny case o action 

Leon y . Matinez, 84 NY2 d 83, 614 YS2d 972, [ 1994] ,. Haves v. 

ilson ., 25 AD3 586 , 801 YS2d 67 [2d Dept. , 2006-] , M .rchi onni 

y_. Drexler, 22 AD3d 814, 803 NYS2d 19•6 [2d Dep . , 2005) . he he 

the compla int w'll la ter su vive a mo on for summa ry judgmen , 

or h- her he 1 in if •i .a e y be b ,e o p ·ove its 

claims, of course, pays no par ... in he dee m·n ion o a pre-

2 
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iscovery CPLR 3211 o on o is iss (s e, ac l nc. v . 

Go man Sachs & Co . , 5 Y3d 11 , 7 

Acco d' ng to t e Ame de __ Comp a· 

YS2d 170 [2005] ) . 

he pl intiff and B~anded 

e · e red into a contrac o M rch 4 , 20 4. Wesb il t entered no 

a letter of engage ment with he pl in iff on Octobe 5 , 2015 and 

subsequent ly a con cac wi h 

n ' neteen and wenty months e 

l i iff o Novembe r 19 , 20_5 , 

con r c t w'th Branded . 

Thus r Branded ' s t h ·.rd p rty comp l a i n alleges , wi thou adrni tting 

the trut h t h e eo , ha du 0 randed 1 s " f ailure t o adhere t o 

he"r duties in OV, rsee ng he eans , mann r and methods of the 

enova 0 , and n d ign and build-o o:= an 

exis - g b ild "ng oca ed a 220 A an C Avenue , Broo yn , ew 

Yor I the co:nple · on an o en go Pan ~ff's new cate ·ng 

ocac·on ( he ' Cob so e Project ' } , ~as 

delayed bye eve, mon hs" (~, T 'rd Par Cornplai t , 

Indeed, the Amended Complai 1 e es ha Branded ' s breach of 

con ract "created s bs an al elays a'-- he project" (s~~e, 

Amended Complaint , ~54) an ha the actio1s o Bra ded " caused 

the projec to be delay d no less h n en on hs beyond t h e 

origina l time frame contempl by he pa r ties (see . Amended 

Compla i n , 60) • · hus , t y Com l a int con a · ns for 

causes of ac i on. The first is con ribution and a leges that 'f 

he plai ti f recovers ju 

(and the other t 'rd p 

men aga nst Branded then Wesbuilt 

y de ndan sl w · - 1 be liabl e to Branded 
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fo t ei sha r of he res ponsibi i y i n procuring ha 

judgemen. The second ad thi d ca s of action seek common law 

and cont ac ua l indemn i fica on , lleging that Br and d should be 

i ndem · e for any judgemen~ pla"n if obtains aga 'ns Br , e . 

Te las' se of ac~ion s , or breac of con rac lleg·ng 

esb · 1 ·d not mai tai i sura ce o be al o= Branded as 

mand ted by~ s contract h t e 

Te c "tica quest ·on hen t 

wh ther any o f the claims against 

im 'cat Wesbu i lt . 

must be address dis 

and d could i kew's 

B nded argues that ' the M nagement Agre ement betwee 

Branded nd P aint"ff ne er prov e or a spec.fie co ple io 

da e o he Cobb estone Projec - " ( ee , e orandum of Law in 

Opposi io , page 0) . Ho ev r , he Amended Compla · n ., -h · ch w· L 

bed emed re fo - p rposes o a mo ion to dism · ss (ev ho ::::r 

no the cop ai t sought to be s issed) states hat " Brand~ 

ep res nted o Cobblestone h L t he p r oject would be completed on 

or prior o October 1 5,, 20 15" (~ , Amended Comp la ' nt , 1.15) . I 

is r hat e ianagemen ,greement oes no provide a 

e~. owever # o s p ovi e fo es in 

a oun o $108 , 000 - o be pa in en month-y · nsta llmen so 

$8,800 · ncl _ .ng a do a ymen of $8,000 .fo r a t o a. of 

$9 ,000. The Agreement fu her prov"des t hat t he r ema i ning 

$12 , 000 will be pa'd at the ime o a p nchlis t meeting nd pon 

4 
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comp e o o hep nchl~s . T us , hile no spec c end d te is 

provi _e a reasonab e unders nding cf the contract eveals i 

should have been completed o or bout March 20 5 and surly by 

October o 2015 . Thus1 the d l y precip' tated by hes op work 

orde 0 December 3 , 20 4 canno 

·d no begin 'ts presence on 

mon hs la er in October 2015. 

h 

o sib y accrue to Wesbu · t who 

ojec u ti l approxima ely te · 

Mo eo e ~ any clai sag ins 

Brande or i s reconrrnenda io of oServe likewise do no 

impli c te ~esbuilt at all. Thus , he eighth, n i nth and e h 

causes o action of the Ame ded Compla·nt do not cone r n Branded 

and do no comprise Branded' s Th" d arty Complain. The second , 

ti d , o f ifth , six ad eve h causes of ac 'on lso 

fail o imp icate esb ilt si ce they conceri . allega ons ha 

pr date esbu~ t 1 s involveme or cancer ProServe in a manner in 

which Wesb il cannot be re pons·b e. 

Sp clf'cally , the second case of action oft 

Compl ,int concerns a delay o a· le st ten months cl 

ende 

0 

Bc~nded ' s" ailures and/or om·ss·ons " and tha a delay of wo 

mo · hs 'n operat·ng the b si ess ensued because th ease ad 

expir d ( e, Amended Complai t, ! 60,61) . ... s, cl r y, he 

e ays co emp ated 'n Count To only concern ra ed. Co 

h ee o Amended Compla.i lle es pro~ession ne 1· ge ce 

based u on a specia duty owed by Branded . Thus, no claims fo 

' ndemn ca ion or contr'bu ion ar possibl e based u on such 
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specia re at ·onsh' It is well settled ha con ribu ion is 

avai able where two o more t o fe so s comb ine to cause n 

' njury and is d etermi ned ~n accordance wi t h t he re lat i ve 

culpabilit y of eac s c perso tGo 'oy v . Aba aster o_f 

.!.n&..,.., 302 AD2d 57, 754 YS2d 301 [2d Dept . , 2003]) . I 

fur er well se led hat o es ablis h a cla "m fo 

in ,emnificat i on .Br nded must prove not on y that i t was no 

gui l y of a ny negl · gence beyond the s atutory 1 ·-ability bu must 

also p ove tha Wesb il was guil yo s ome neg gence at 

co, rib t ed o he c usat ion o he accident ( erri v . t 

Johnson EnterQJ:,i.ses Ltd . r 14 AD3d 68 , 7 90 NYS2d 2 5 [ 2d Dept . , 

2005]l. A though there as been no 'ac cident ' thi s case, 

cl ly Brande c nno establish ny of the above men ~oned 

cri eria suf · ci, o e s~ablish such hi rd pry cla ims agai st 

Wesb · . t . The ' Ourth and fi fth coun ts of the Amended Compl ai n t 

lleges . egr · gence d gross egl'gence concern'ng B anded ' s 

-<=ai ure to deal i h he s op or Order.. As no ed, t_ os e 

cla ms , i ~ rue, pre-date Wesbu l · "'s · vol ve en · and canno orm 

he b s is f or any c a· ms agai ns W sbu "l t . The sixth caus o 

ac ion a lleges egl'gent mis epresentat ion on the part of Branded 

by ecommending ProServe . Aga · n, ha · a _ egation ca o devolve 

u on~ sbuilt . 

The rema ining cause of action of the Amend d Comp a i nt, 

Count One, alleges beach of cont ct on the par of Brand din 
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a ng tn satisL"y · s obliga ions u d r he Ma a.ge e 

Ag.reement . The Coun cons s o numerous a: egations and oes 

not provide a y me rame by h · ch esbu · _ 's participa. ion can 

be gauged .. However, even if he Amended Com a· nt can be read to 

inc ude peri ods o 'me when Wesb il was ·nvo ved , no 

contr'bution or indemnification is avai ab e to Bra nded. Section 

3 . 18 . 1 o f t he contract be wen~ bu i and the plaintiff states 

tha Wesbu ilt s hall i ndemni y th var·ous part ies "provided that 

.such claim damage, loss or expense is at r'butable t o bodily 

injury, sickness , disease or ah , or o njury o o r 

des ructio of ta gible p oper y" (' ) . Thus, pu suant to he 

con~ract i de ifica ·on 'son y ava able or a speci ic, no . 

econom·c ·njur y & Branded argu s he damages of he A..rne ded 

Compla·nt are speci_'ed and cold relate o njury or property 

(s_ee, Me orandu ·n Opposit'on, page 4). hile the da ages o 

the Amended Complaint are nspec ie 1,. they are a exclus · ve y 

conomic, the ce by prov ding ano he basis upon wh'ch a ll the 

cla'ms of he Third Pa ty Com 1 ,in concerni ng indemnif icati on 

ad con r'but i on mus i . 

Th e r e fore , t he motion seek' g o dismiss the f irst th r ee 

causes o action of th amended complaint is g r anted. 

Co ce r n i ng " he mo_·on seekin 0 s ss he cause of action 

or the fail re t.o ob ain 'nsurance on b hal .c of Bra. ded, 

esb i as provided s ·cien 

7 
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nsu nee policy covered B nded as n add t·on l ·nsured. 

Spec f"c 

all en 

Th s, 

y, esb il 's insur nee policy p ov·des coverage o 

es tha esb il had a obliga ion includ"ng B ande ,. 

mot·on s eking o disreiss hat c use o ae on is 

g an ed. Therefo e, the mo ion eekin 

p y Complain 

So ode ed. 

s gran ed. 

ENTER: 

DATED: Janua y 22, 20 8 
B ookly N.Y. Hon. 

JSC 

o dismiss Th" d 

man 
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