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INDEX No. 1852212013 

SUPRD.JE COL RI - STATE OF ~EW YORK 
l.A.S. P:\RT ~7 - Sl 'FFOLK COUNTY 

PR ESENT : 

Hon. ROBERT f. QU!t\LAI\ 
Just1c1.· of the Supreme Coun 

---------------------------------------------------------------------x 
GRITN TRFI: SERV ICING LLC. 

Plai ntiff. 

-against-

Tl 10\IAS I· I R£:~·11:--os . BANK OF AMEl·HCA. ;-..:.A,. 
THI· BOARD OF MANAGERS OF ARTIST I.AKE 
COl\OO~l"ll :-.1. 

.. John Doc ;If .. tlm111gh .. fohn Doc~IT the last l\\Cf\·c 

name!> herng tict1111>11:. and unkno'' n to plaimif1. the : 
person:> or parties intended hcing the tenams. occupants. ~ 
person~ or .:\1rpora11ons. if nn). ha\'ing nr claiming an ~ 
interest in rn lil.!n upon the premises. described in the 1 
complaint. 

Defendant(-.). 
------------------------... ---------------------------·--------------.\ 

MOTION DA TE: 04/20/2017 
SUBM IT DATE: 04/20/2017 
Mot. Seq.: #00 I-Mot D 

STERN & EISENBERG 
A11vm eys.fiir l'lai111ijf 
48S U Route I South, Suite 330 
lse lin, NJ 00830 

ADAM C. GOMERMAN, ESQ. 
Affomey.fc1r Defendant Thomas Ferentinos 
807 l ~ast Jericho Turnpike 
Huntington Station. NY 11746 

Bank of America, N.A . 
190 Motor Pkwy 
I tauppaugc. NY 11 788 

COll EN & WARREN, P.C. 
A1tomeys for Defendant Board of ManagerJ of 
Artist Lakl! Co11do111i11ium 
80 Maple Ave ., P.O. Box 768 
Sm iLhtown, NY 11787 

L'po11 th..: l'olll1\\ i11g papcrs re;id on thi' motiun t(11· an •>rdcr granting summary judgment and order of reference; Notice 
of i\ Int ion datcd '.\ hm:h ~J. :::!() 17 and -;uppor1ing papcrs : it is 

ORDERED that thi~ unopposed nwtion by plaintiff for an order striking the answer and affinnative defenses 
or the dcfcnclanl ll111111a.; l·crl.!ntino:o., awarding it :.11111mar~ j udgment, appointing a referee to compute, granting 
defa11It ,1udg1111.11t ag.1i11~1 the lllm-appcaring and 1wn-answcring dcfcndan1s. and amending the caption, is granted to 
the C\tcnt that plaint i 1r i.;; granted partial ~111mna~ .111dgmcnt dismissing ddendants first, second and fifth through 
twelfth affin11a1i\ c defense-.: and it i~ further 

ORDERED that upon the proof submitted plaintitrs appl ication to dismiss defendant ' s third and fourth 
affirmali'e dl'lcnsc' alleging. plaintiff's failure 10 c .. tabli.;h mailing of the notices required by the mortgage and 
RP:\PI ~ I ~o ii~ Jcnid a~,., plaintiffs applicatinn w di~mi~s Jctcndant" s answer; and it is further 

ORDF:RED 1ha1 plaintiff, application h amend the! caption '>triking the fictitiously named defendants 
.. JOI Ii\ DOI 11 I .. 1h111w!h ·-JOI-fl\ DOF;; I'.:'. .. is granh:d upon the proof :.ubmincd: and it is further 

ORDF:l<ED that plainriffs application to amend the caption to suhstitutc U.S. Bank Trust. N.A., as Trustee 
for LSF9 \hP•t1.r Panicipalinn ·1 rust for Grl·cn Tree Servicing LLC as party plaintiff is granted and the caption is 

[* 1]



Green Tree v Fcrentirw!> 
lnde\ '\o. I 8!'221:?1113 
PaJ!c 2 

amended to read: 

----------- ---- - ----------------------------------------;\ 
U.S. TlANK l'IUJST. ~.J\., A~ TRUSTEE FOR 
LSF9 ~I/\ <;·1 rR P \R rlCIP.\ TION TRUST 

-against-

Tl 1m.·IAI\ Fl.l{F~ I l'\;QS. 8/\1'.K OF 
AMERICA. N .i\ .. l'l !E BOARD OF 
M t\NA<i[RS OF ARTJ<i'l LAKE 
COND0\11~ Ill I\!. 

Dcfendant(s). 

Plaintiff. 

-----------------. ------------------------------------------- \: 
; and it i-. further 

ORDl:Rl:./J that plainti !Tis directed to serve a copy of this order upon the Calendar Clerk of this Court within 
30 da)s of the dau: nfthi" l>rdcr and all further proceedings arc to proceed under that caption; and it is further; 

ORDERED that upl11l thl:' proof submitted the default of all non-appearing, non-answering defendants is fixed 
and set: and ii i' furtl11.·r 

ORDl:.RHD that in :ill other respects. plaintiff" motion is denied; and it is further 

ORIJ/;'REI> 1ha1 plaintiffs application 10 apptiint a referee pursuant to RPAPL§ 132 1 is denied and its 
proposed nrckr submitted "ith this motion is marked ··Not Signed"; and it is further 

ORDHRED that rather than set the issues -,urrounding defendants' third and fourth affinnative defenses for 
a tria l pur:-.U'1111 to 1 ·1•1.R ~ 2218. R 32 I 2 (c) and (g). th.: court grnnl!> plaintiff the rig ht to file a successive motion 

for ~ummary .iudg111c111 ;is to that issu1: \\ ithin l ::w days nf the date of this decision and order; and it is further 

ORDl~·REn that if :-.uch moti1111 i ~ 1101 timcl> likd. the cou11 will set the issue for trial at the conference 
scheduled fM \\rd n~~da~·. ''1ay 15, 2019 at 9:30 A,1 in Part 27 to monitor the progress of the action; and it is 
furt her 

ORDJ::R/;'f) that lai lure to comp I) \\·i1h an> term of thi:- ordcr will not form the basis for a motion to dismiss 
the action. but \\ill Ol.' the -;ubjcct of the statu!> conkrcncc at \\ hich future compliance will be detennined. 

lhis j.; .111 act ion t11 foreclose a rnortgagt: t'll residential real proper!) known as 68 Artist Lake Drive. Middle 
Island. \utfolk l 'ount>. ;-..:C\\ Y llrk given by dd'cndanr rhoma:. Fcrcnrinos C-defondant .. ) on July I, 2005 to plaintiff's 
prcdece:--.nr in inkn:~l. Dcli:ndnnts purportedly defaulted on the obligation and plaintiff Green Tree Servicing LLC 
("'plaintiff) wmmcnce<l this action b) filing the summons. complaint and notice of pendency with the Suffolk 
Count~ ( lerk on Jul> 16 . .:'O 13. Defendant intcrpLiscd an an~m er August 8. 101 3 consisting of general denials and 
l\\ cl\ e aftirmatn.: dde1i-.c:--. induding plaintiffs failure 10 ..:stablish standing to commence the action (second and 
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eighth aftirmati\e dckn~c.:>). failure to scne notice or default as required under the mortgage (third affirmative 
de fcn~e) and failure tl1 Cl1mpl) \\ith RPAPl Article 13 {fourth affinnativc defenses). 

Pl.1inti ff 11\l\\ mm es for an order granting summary judgment against defendant, striking his answer and 
affi rmative dcfc11~es. amending the caption. and for an 0rder of reference appointing a referee to compute pursuant 
to RP,\ Pl * 13 21 . Defendant does not oppose the motion. 

SL'\li\1..\RY .J L' DG~f.NT 

1: ntitlcrrn.:nt t ~1 -..ummary j udgment in fa \\ir of a foreclosing plaimiff is established, prima facie, by plaintiffs 
prodrn.:tion of th1.: mongage. the unpaid notc. and ev idenc0 o f dd'au lt in payment (see Wells Fargo Bank, N.A . v. 
Dt'S1111:11. 126 A DJd %5 ! 2d Dept 2015): 11'1!1/s Fargo. }\'. I 1· l:'mboho. 127 AD3d 1 176 [2d Dept 201 SJ; Wells Fargo 
Bonk. .\".I 1· .I forge111. I:> 9 A DJd I 0.t6 [ 2d Dept 2016] ). 1 f cstabl ished by proof submitted in evidentiary form, plainti tr 
has demonstrated ii' cnt ii kment to summary judgment (CPLR 32 12: RP APL§ 132 1; see Federal Home loan Mtge. 
Corp. 1· A.ara.11c11his. 2-, 7 A D2d 558 (2d Dept \ 1)97 J ). rl1c burden then shifts to defendant to demonstrate the 
existence lit' a triable i'>-.uc of fact as to a bonn fide defense (see ( 'apstmu! Bus. Credit. l lC v lmperia Fami~}' Real~v. 
LLC. "'O \D:ld XX:! !2d Dept 2010) . 7.a11fi11i r C/i,mdler, '79 ,\()Jd 103 1 l2d Dept 101 0]; Citibank, NA v Van Brum 
Prop1:1·11e1-. /.('( ·. 95 AIHd 1158 [2d Dept 2012]). Defendant must then produce evidentiary proof in admissible fonn 
suflicient tu dc111111htrn1c the c~istcncc of a triable issue nf fact {.ice lf'ashi11gton .\fut. Bank v Valencia. 92 AD3d 774 
[2d Dept 20 I 2 ): 11·mcgrnc/1· New fork Un fr. ,\,Jed C ·1r .• 64 NY2d 851 ( I 985 j). Defendant' s answer and affirmative 
deli:nsc:. alllne arc i11'uffic re11t to defeat plaintiff!- motillll (St't'. Fla~star Bank 1· Bellafiore, 94 AD3d 1044 [2d Dept 
20121). In dccid111g the motion the court is to determine\\ hcthcr there are bona fide issues of fact and not to delve into 
or rc.;o[\ c bsuc-; 1,f cr.:d ih ilit~ (.m.> l'cga 1· Restani Corp .. 18 NY3d 499 (:!O 12]). 

\\ hcr1.: plaintil'I':-. ... 1anding ha!- been plm.:ed in i,•;ue by defendant's answer, as here by defendant' s second 
and eighth .1fti1111ati\ c ddensl·~. plai nt iff also must establish its standing as part of its prima facie showing (see 
Aur11ra /.11.111 .\'<•r1'.\ .. I I(''" Tad or, 25 ".\JY Jd 3 5 5 [20 151: LoC111cw·e ' " Firshi11g, 130 AD3d 787 [2d Dept 20 I S];US 
Bank .. .\'.I 1· Ric /i,1rd. I 'i I AD3d 100 I (2d Dept 20171: .\'(l(fo111/l/r ,\//~e .. U.C \' Lap or1e, 162 AD3d 784 [2d Dept 
20 18 1: /Jank nf \'e11 l'ork .1 /ellon ' " S 11hk11. 163 A l )Jd 748 f2d Dept 20 18 J; Wells Fargo Bank. N.A . v Inigo, 164 
AD.Id 5·b [2d lkpt :!0 18]). 

111 addi11<•11. "li1.:r~· dc-1..,ndan t ha,, proper!~ """':n 1.:d 11un-com p linn cc wit h the no tice re quirements of the 

morrgagc and R i> ,\P l * 130.t a:-. a dcfcn:-.c (third and fo1111h afti rmal ive defenses), plaintiff must adduce due proof 
tha1 1hc pn:-acti1111 1w1i1:c requirements h<l\e hei.:11 sati~fied tn establish it's prima facie entitlement to summary 
j11dgnn:111 (.\t'I' l'l I// .\/1ge. ( 'or11. , ._ <. 'e/esti11. i 30 AD3d 703 [ 2d Dept 2015 ]: Bank <?(New York v Aquino, I 31 AD3d 
1186 [2d Dept 21115 1 <'e11/ur FSB 1· ll'i?is:. 136 .-\D3d 855 (2d Dept 2016]: Zarahi \'. Mm ·ahedian. 136 AD3d 895 
[2d Dept 2016]; .I l'.\/org,111 Chase Bank '" Kwek 142 A DJ 536 (1d Dept 2016); Aurora Loan Svcs. LLC v Barir=. 
14..J \D1d<1l8j:dDcpt~O l6j;l . .\' Ba11k..V..I l'Si11g'1.1~1AD3d 1007 [2d Dcpt 2017]). 

STA~Dl~(; F.STA BLISll ED 

Plaintiff i11 a 1csidcn1ial foreclosure action ha~ standing rf it establishes that it was the holder of the note at 
the time the a..:1i.1n "·"commence,! (St::'< r:i111xrc1111 B1111k r l.11ri::a. 129 AD3d 90-t [2d Dept 2015); Af&T Bank 1· 

Cl!f/.11dl! /'mp. ,\/~1 .. UC. 137 AD3d 876 !2d Dept 2016) ). ll cre. plaintiffs submissions include the Affidavit o f 
Mailing and \.l>tc Po~'e.;:iion {If plaintiffs rcprcscntati\ c. Chelsie Rostad, Document Execution Representative of 
Ditcch I inancial I 1.C l1k1a Green Tree Sen · icing I.LC. Through th is affidavit plaintiff demonstrates its standing as 
holckr of thl' 11t111.: Ii~ thl· afftant establ ishing her ahi I it\ Ill testi 1:\ as to pla intiffs records pursuant to CPLR 45 l 8(a) 
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and a rcvie'' of lmok" and 011-;incss records maintained in the ordinary course of business indicating possession of 
the 11011..· on .lanuaf") , I. 2012. a date prior to comm1:11ce111cnt of the action (see Aurora Loan Services, LLC ,. Taylor. 
25 NYJd 35~ [2015}: ll"el/s Fargo Bank, NA.,. Charla([. 134 AD3d 1099 [2d Dept 2015]; HSBC Bank. USA v 
E.\pinul. I J 7. \[) ld I O""l) [2d Depr 2016 j : Wells Fargo /Junk .. \ '.A. 1· .los!!p'1. 13 7 AD3d 896 [2d Dept 2016]; Flagstar 
Banh .\f1111rl11=a. I ~'I \ D3d X98 f2d Dept 20 I 6 ]: l '.\" Bc111k .\".A. r Ellis , 154 AD3d 7 10 (2d Dept 2017]). Defendant's 
~cconJ and eighth aftirmati\ e dctl:nse~ addrc~sing plaintiff!> lack of standing are dismissed. 

~JAILING OF THE NOTlCES REQ lJIREO BY 
THE MOlffGAGF. AND IU>.i\PL ~1304 NOT ESTABLISHED 

In addition wh1..·rc dcl'cn<l:rnt ha-. properly asserted 1101H:omp liance with the notice requirements ofRPAPL 
~ 1 ]().I a~ a dl'i°c11'c. plaintiff must a<lduce pro\1fthat the prc-actitrn foreclosure 90 day notice requirements have been 
satisficJ (.l't'l' '/.e1r11l•i 1· ,\11J1·0'1edia11. 136 AD3d 895 l2d Dept 20 16 ]: Cenlar FSB 1· Weis=, 136 AD3d 855 [2d Dept 
2016 J: ( '11111wrtgc1,'.!.<' 1 /:"vp111a/, 134 /\ DJd 876 I 2d Dept 20161: Hank o/New Yorkv Aquino, 131 AD3d 1186 [2d Dept 
2015)). Similnrl~. \\here defendant has pmperl) asserted non-compl iance with the condition precedent in the 
mortgage a ... a Jcli.:n~c plamtilf must adduce due prnof that the requirement has been satis fied (see US. Bank. N.A. 
l '.\°ir1gh. 147 \l)Jd 100, [2d Dept 20171). 

lier ... th..: :1 llida\ it nl'plaintiff', rcprl.'o;ent.11 i\ c .:,tabli-;hes the afti ant" !>ability to testify to plaintiffs business 
records pur~uant 1<1 Cl'I R 4518. but fails to est;iblish m.1ili11g of the notices. The afliant merely states a review of 
the rccPrdo; c ... tahli~hc-. plaintiff ··catb.:d to be mailed·· the 90-da) not ices "by certified and first class mail" and 
annex.:' J cop~ \lf th1: notices to her affidaYit. E'en if the affiant establishes her ability to testify as to the business 
n:cord-. pursu.1nt to Cl'I R 1518. if' the af!ia11t mcrd) '>t.ltc" a re\ ic" of the records establishes the notices were 
ma iled hy pla1ntiffb) both regular and certified lllail 011 a certain dare, they are unsubstantiated, conclusory and 
insuffo.:ient 111 establish the mailing required b) RPAPL ~ 130-1 (si>e .JPMorgan Chase Ba11k, N. A. v Kutch. 142 AD3d 
536 f2d Dcpl 20161; ( 

0

<'nlar /·~\'B 1· < 'emor. 139 AIHd 781 (2d Dept 2016 I). The affi ant must show a familiarity with 
office practices and pniccdurcs in order to cstahlish 1m1of of a standard office practice and procedures to ensure 
proper addn:,sim! aml mai I ing (.WI.' Citi.\ fortgug1'. Inc 1· Pa111ws. 147 .I\ l)J d 900 j2d Dept 2017]; Citibank, NA. 1· 

Wood. 1 :'.>O ADld 811 I 2d Dept 20 I 7]: II ells Fargo na11k . • VA 1· 7i·upio. 150 AD3d I 049 [2d Dept 2017]; Investors 
S111·i11g1 /Jon/.. 1· .' .. ;, i/,1,. I 52 :\I) _ld 7 5 2 [ 2d Dept 20 I 7 J: /Jc111k <!! .·l 111ai. ·a. National As.l'ociation v Wheatley, 158 AD3d 
7 36 (::?d Dept ::?O I Hp. 111 d u.: :;amc "ay Lh c c v i<lcncc :rnbm iltcd in s uppn n o fthc m o tio n failed to c':itablish, prirna fncie, 

that the rcqu11cd 11ntkc l'f default \\ as in fact malled tl1 defendants as required by the terms of the mortgage as a 
conditmn prci.:ccknt to hire<:losurc (se,• US. /Jank \'ut . . I 1.1· '11 1·. Sahlr1(f. 153 /\.D.3d 879 [2d Dept 2017]. Applying 
th i!> st<JJhlard. that 11.1n ,,, plaintiff' appli.;ati,111 to d1,mis~ dl:"fcndant · s third and fourth affinnative defenses is denied. 

l<DlAl:\ ll'iG A F FIR..\L\ T i n _ DEFENSES OEEJ\IED ABANDONED 

\, h• ddc11d.111t's rcmaining anirm:Hi\'c dcfi:n,,i.:s. the fai lure to raise and support pleaded affim1ative 
defen,c~ a1 d c,)Untl·rdai1m in oppo,.itit'll to a m01i1m fi.'r summa~ judgment renders them abandoned and subject 
to 1.hs111i...s.tl (M.:~· /.:11ei111<· & .\uge/ Inc. 1· flaid.:11, 'H1 N) 2d 539 [ 1975): Kronick v L P. Therault Co., Inc., 70 AD3d 
648 :.i Dcpl :o' OJ: \,•11 ) 11rk ( 

0

0111111l'r1. ia! Hun/.. ,. J. ffr,i/11 F. Rockaway. Ltd.. I 08 AD3d 756 [2d Dept 2013]; 
Swrk1111111 1. < "ill 11/ /.1111!!. Heach. I 06 t\D3d I 076 I 2d Dept 2013 J: Kat= 1· Miller. 120 A03d 768 (2d Dept 2014]). 
Di:fcnd.1111°.; lirst. tifth thrnugh s.:n:nth. and ninth 1lm1ugh t\\1.:lfth affirmath c defenses are dismissed. 
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SUCCESSIVE Slll\'JMARY Jlll>GMENT MOTIONS ALLOWED 

Although multiple "ummary judgment nin1io11' arc discouraged without a showing of newly discovered 
eviden-:c nr other ;.uffii.:icnt cause. a cou1111i;1' proper!) entertain :.t subsequent summary judgment motion when it 
is substanti\ ely 'a lid :rnd ''hen granting the motion'' ill further the ends of justice while eliminating an unnecessary 
burden 011 court n:~ourccs lSl'l' De1ko r ,\/cDu11ali/°s Restaura111s 1~lNew York. Inc, 198 Ad2d 208 [2d Dept 1993); 
Vall er National Bc111k 1· /XI I loldi11g. LU·. 95. \D3d 1108 l'.!<l Dept 20121; Kole/ Damsek Eliezer, Inc. v Schlesinger. 
139 1\ D3d 810 [~d Dept ::!O 16 J). It is clearly appropriate to consider a second summary judgment motion where the 
cou11 ha:. already )!rant..:d a part~ partial ~ummary judgment and limited the issues to a few, or where such a motion 
would t:om.:ct a simpk dt:fc1..:t. el im inating the burden on judicial resources which would otherwise require a trial (see 
Ruse 1· f !omm \le.I C 'tr .. 29 A D3d 977 f2d Dept 2006 ]: l.0111/mark Capital lnvestme/1fs, Inc. i• Li-Shan Wang, 94 
A D3d 418 fl'' Dt:pt 20 12 J). rhe denial or a subsequent summary j udgment motion which cou Id be dispositive for 
the sole rca~un ,,t" the prohib ition against second summary judgment morions has been held to be an improvident 
exercise or the mun'-. discretion (set' Rurbige 1· Si hen & Fl!l'h<!r, 152 A D3d 641 [2d Dept 2017]). 

I !ere. rather than setting th is aL:I ion f()r a tria I pu rsuant to CPL R * 2218. R 3212 ( e) and (g) of the remaining 
issue raised b) ddendant' s third and fourth affirmative Jefcnses. the court exercises its discretion and authorizes 
plaintiff to lik a ~ucccs:-.i\ e mntion for .;11m1nar: ju<lg1rn:nt as t.J that affirmative defense within 120 days of the date 
of this deci~inn and order. In doing so the 1.:ourt is mindful of" the reasons for allowing such a successive motion set 
forth 111 the proceeding paragraph. and rccog.11 i1es that the intcn;sts of a II pa11ie:;, as well as the court, are better served 
by resolving that is.;uc by a morion rather than a trial; hut it plainti ff is unsuccessful on that motion or fails to rimely 
submit the motil)IJ. no runhcr summary judgment mntions \\'ill be authorized, and the issues remaining as to 
de fendant::.· third and f\lurth affirmati ve der~~nses wi II hl.' set for tr ial pursuant to CPLR §2218, R 32 I 2(e) and (g) at 
the confcrcni.:c .>.::hcdubl for Wednesday, May 15. 2019 at 9:30 AM. 

Dated: 

Plaintiffs pri)Pl'Scd order is marked .. not .;;igncd." 

rhis constillltC!> the Order and decision or the! Court. 

/' ""'~(::;;;.?. 
~~-~""""~;<:~ 

I Ion. Robert F. Quinlan, J.S.C. 

I I ~" ·'l 111,po~111 ll\ f\ j '\o.\-F1:-- 11. 0 1s1•os11·w:--

.. 
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