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:
SUPREME COURT OF THE STATE OF NEW YORK -
COUNTY OF NEW YORK -IAS PART 42 '

_________________________________________ X
THE WALT DISNE& COMPANY,
'ﬁetitioner, o
A Tndex No. 151788/2018
. . .
. L DECISION AND ORDER
HAROLD PEERENBOOM, .
Respondent.
o MOT SEQ 001
_________________________________________ X

NANCY M. BANNON, J.: . . . - . |

I. INTRODUCTION

1:

In this proceedlng pursuant to CPLR 3101, the-petitioner,’
The Walt Disney Company (Dlsney) seeks a protectlve order
quashlng in part a subpoena duces tecum and ad testlflcandum (the -
subpoena) served on Dlsney pursuant to CPLR 3119 by counsel for

the respondent Harold Peerenboom » The subpoena is related to a

civil actlon pendlng in the C1rcu1t Court for Palm Beach County,
Florida, whlch was brought agalnst Isaac Perlmutter, and is ._ ‘
captioned Harold Peerenboom v Isaac (9Ike")_Perlmutter, ‘et al., o

Case No 502013CA15257XXXXMB AT (thedFiorida Action);: Disney'
further seeks to have 1ts reasonable costs of compllance with the : i
subpoena, to the extent not objected to, defrayed by Peerenboom
pursuant to CPLR 3111.and_3122(d). Peerenboom opposes the _ . i

motion. The motion is granted in part.
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II. BACKGROUND

In the Florida Action, Peerenboom seeks damages for, an
alleged hate mail campaign carried out by Perlmutter; his wife,
and others who ‘aided them. Peerenboom alleges, inter alia, that
Perlﬁutter and his wife were responsible. for sending anonymous
letters accusing Peerenboom of crimes between 2011 and 2015,
because they opposed Peerenboom's efforts to put out for public
bidding the management of the tennis center at the condomlnlum
complex where both Peerenboom and ‘the Perlmutters reside.
Perlmutter and his wife asserted oounterclaims against ?eerenboom
involving Peerenboom's alleged.illegal collection of their DNA.

Perlmutter is employed by affiliates. of Marvel
Entertainment, LLC (Marvel), and Marvel's ultimate corporate'
parent is Disney. After party disCovery, Peerenboom iesued a
subpoena in New York to Marvel, seeking access to certain
records, 1nclud1ng documents and emalls from a former Marvel
employee, Joshua Silverman. silverman, while a Marvel employee,
conducted internet researoh on Peerenboom'at Perlmutter's
request. Silverman subsequently became an emploYee of a Disney
affiliate in California. Disney'does not object to prodﬁcing
non-privileged documentsﬁreSponsive to the first requeet in the

instant subpoeﬁa, using agreed-upon search terms, to the extent
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such'documents%are SOught fromhsiiyerman's solg Disney e-mail
account.

In édditién to documents from Silverman's Disney e-mail
account, ﬁhe sdbpoena séeks (1)_documents from the eﬁail accounts
maintained by Qisﬁey for_Aian Brayerman, thé.Senior Vice
President and @eneral Cgﬁnseivof'Disney, éﬁa frbm email accounts
maintaiﬁed by ﬁiSneyvfof_ngQn_Nee.and Jesse Falcon, each a
Direétqr, Prod@ct Development Hard Lines,_Dishey Global Produc£ 
Developmént ané Cfeative, Inc.; (2) compaﬁy poiicies in effect at
any time duriné the'perioa'from 2011-t§ tﬁeipresent‘pertaining to
the use of comﬁany resqurcés_fOr-peréOnal-pu£poses or other
non-work purpo%es; (3) dqcuments and'communicétions concerning
the employment%contracts pfiPerlmﬁtter,’SilVérman, Bra&erman,
iNee, Falcon,iaﬁd a number_gf other’ﬁeISOns during that period;

(4) docpméntsvénd commﬁnic;tions';6ncernihg complaints'or
grievances invSlving'the same‘personé‘during that period- (5)
documents and communlcatlons concernlng aﬁy legal actions or
claims relatedsto Disney or‘Marvel, anOlVlng any of those
persons duringfthat.period} and (6) d0cuments and communications
showing the inéernet usagé history of thbSe]persons_dufing that
period. | |

.Disney objecﬁs té”the producEion of the foregoing documents.
Because the suﬁpoena seeks disclosﬁre ih thé County of New York,

Disney=commencéd this proceeding. See CPLR 3119(e). Disney also
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objects to the ad testificandum Componént subpoena, which demands
that Disneys “Record’s Custodian” appear to give testimony at the
offices of Kasowitz Benson Torres LLP in NeWw York, New York,
arguing that (1) a records deposition is not necessary; and (2)
if such a deposition is necessary, it must be taken in
California, wheré Disney’s principal place of business is
located. Finally, Disney avers that Peerenboom should bear any
costs Disney incurs in responding to the subpoena pursuant to

CPLR 3111 and CPLR 3122(d) .

ITII. DISCUSSION

CPLR 3101 provides that “[t]hére shall be full disclosure of
all matter material and necessary in the prosecution or defense
of an action, regardless of thé burden of proof.” “The words
‘material and necessary’ as used in CPLR 3101 (a) are ‘to be
interpreted liberally to require disclosure . . . of any facts

bearing on the controversy’ (Allen v_Crowell-Collier Pub. Co., 21

NY2d 403, 406 [1968])."” Matter of Steam Pipe Explosion at 41°s¢

Street and Lexington Avenue, 127 AD3d 554, 555 (1°° Dept 2015) .
However, where the information sought is completely irrelevant to
the issues in dispute in the underlying proceeding, there is no

basis for directing its disclosure. See 425 Park Ave. Co. V

Finance Adm'r of City of N.Y., 69 NY2d 645 (1986). similarly,

% [d] iscovery demands that are overly.broad,‘are lacking in

specificity, or seek irrelevant documents are improper.” Ferrara
4
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Bros. Bldg. Materials Corp. v FMC Const., LLC, 138 AD3d 685, 685

(1 Dept. 2016); see Perez v Bd. of Educ. of City of New York,

271 AD2d 251 (1°%® Dept. 2000).
“The person challengingv[a nonjudicial] subpoena bears the
burden of demonstrating the utter irrelevancy of the demands.”

Matter of Hvatt v State Franchise Tax Bd., 105 AD3d 186, 201 (27

Dept. 2013); see Matter of Kapon v Koch, 23 NY3d 32 (2014);

Matter of Harris v Seneca Promotions, Inc., 149 AD3d 1508 (4th

v ¥

Dept. 2017). When a nonjudicial subpoena is challenged on the .
ground of irrele?ancy, it becomes “incumbent upon the issuer to
come forward with a ‘factual basis’ which establishes the
relevancy of the items sought to the subject matter of the
investigation Eefore a witness will be compelled to comply with

the subpoena’s mandate.” Matter of Hyatt v State Franchise Tax

Bd., supra at 202 (citing Virag v Hynes, 54 NyY2d 437 [1981]).

A. Waiver of Objections

As a pfeliminary matter, Peerenboom’s argument that Disney
waived its objections to the subpoena by failing to provide a
written response within 20 days is witheut merit. Peerenboom
issued the subpoena pursuant to CPLR 3119, which governs:
interstate depositions and discovery. As Disney correctly notes,
the requirement ﬁnder CPLR.3122 of providing a written response
within 20 days is addressed specifically to CPLR 3120 and 3121

noticesvor subpoenas. Conversely, CPLR 3119 provides that an
5
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application forva protective order to enforce, quash, or modify a
subpoena issued under-its authority must comply with the rules or
statutes of the state'of New York, but does not include a time
frame%for providiﬁg a response to the subpbena.

Moreover, Disney asserts that it made Peerenboom aware of
its objections prior.to filing this petitibn during two
teleconferences within 10 days of its receipt of the subpoena,
and in related e-mail correspondence, through»which Disney
attemptéd to resolve its objections to the subpoena and obviaFe
the need for the instant proceeding.. Peerenboom does not dispute
these assertions. His argument that Disney waived its objections
by failing to provide a written response to him within 20 days is

unpersuasive under these circumstances.

B. Objections to Information Sought

1. Request No. 1

Turning to the merits of the petition, the court agrees that
Peerenboom fails to cite anyvfactual basis for seeking
information from the Disney e-mail accounts of Nee and Falcon,
former Marvel employees who becamé Disney émployees in‘March
2012. Peerenboom’s conclusory assertion, in an unsworn
memorandum of law prepared by his counsel, that Nee and Falcon
‘are believed éo have assisted Perlmutter in other previous
mailings he sent in the past involving his persbnal vendettas,”

is unéupported by any factual statements, identifying,'for
6
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example, whose belief this_is 6r'What[eiéctiy the “other
mailinéé” pert;ineautéﬂ'vMéreOVer,_Peerenboomvdoes not submit any
factual_informatibn to,éu?portfa connection between Nee and
Falcon and the actua}.mailings'in the.Flofida Action.
Peerenboom; alleging.that evidenée previbusly produced in
connection_With'Silverman's assiétahce in Perlmutter’s campaign
against Peerenboom constitutés “coﬁclusive proof from Marvel
about Perlmuttér(s_use'ofHCOmpany‘employées?to assist him in such
non—wofk'relatéd mattersi" aPpears to ask that the court find
‘anyone who worked,with Perlmutter while1atvMarvel obligated to
v comply with Peerehbéomfs broad discovetyvrequéSts, without any
other iﬁfdrmation liﬁking:éﬁgh Marﬁel employees to Perlmutter’s
alleged “persoﬁél’vendettéé"jor to.the Florida Action.
Peerenboom’s afguméﬁts ;re'unpersuasive.
As to Bra&erﬁén’s eFmail‘account/ Peerenboom argues that
Bravérﬁan is'linked to the Florida Action.because he received
updates as to the status vathé.Floridangtion and Marvel'’s
response to a pribr Peereﬁboom subpoena,'in'hisvcapacity as
general'cbunsei fo‘Disney. :ﬁeerenboom'furthergstates that
discovery fromeérvelbshows thét Marvel(slin—house cOunsél, John
Turitéin, was involvéd in»Perlmutter’é efforts to épread false
informatibn‘abbutvPéefenbodm( andvthaﬁ Turiéziﬁ'reported'on those

efforts to Braberman.~ However, Peerenboom fails to indicate what

g discovery purpbrtedly revealed this information. Peerenboom

states instead that evidence that Marvel produced about Braverman ‘
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was designated “confidential” and that this “designation will be
challenged at the apprppriate time.” This material has not been
provided to the court. Peerenboom provides no other source for
his allegations implicating Bfavérman. |

Under the foregoing circumstances, the court can discern no
factual basis for searching the Disney e—méil records of
Braverman, Nee, or Falcon, as thé.information sought is
irrelevant to the ﬁnderlying legal dispute between Peérenboom and
Perlmutter, and is un}ikely to lead to lead to the discovery of
admissible evidence. |

2. Request No. 2

As to Peerenboom’s sécond request, which is for company
policies pertaining to the use of company resources for personal
purposes . or other non-work purposes, Disney establishes that the
request is overbroad and that the information soﬁght is
irrelevant. WﬁilevPeerenboom argues that it needs the policies
“to assess any assertion of privilege over the work email,” no
such assertion has been made at this juhcture. Peerenboom offers
no other basié for seeking Disney’s company policies at this
time. In light of the_foregoing, Peerenboom is not entitled to
the information sought in the second request of the subpoena.

3. Requests No. 3, 4, and 5

The third, fourth, and fifth requests, which pertain to the

employment contracts of Perlmuttér and other individuals, and any

complaints, grievances, or legal actions involving them, are
8
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similarly overbroad given the'nature'of the Florida Action.
Peerenboom avers .that any prior 1nstances whereln Disney
employees used company resources “to further Perlmutter S
personal vendettas” is “directly relevant ev1dence in the Florida
Action,” and tnat evidencevof past wrongdoing and grievances
“goes directlydto.[the] credibility" of Rerlmutter, Braverman,
vNee, Falcon,.Silverman, and a series-of other individuals
1nclud1ng Marisol Garc1a, Chris Fondocaro, Robert Grosser, John
Turitzin, Eli Bard Glenn Magala, and Richie Waite. Silverman,

" Garcia, and Grosser ‘have been deposedvin connection with the
Florida Action/ but Peerenboom does not;point to any matter
addressed at tneirrdepositions‘that-would warrant the discovery
Peerenboom presently seeks; .

The court;notes'that neither Disney nor Marvel is a party to
the Florida Accion._ Moreoyer,-as far as the court is aware,
Peerenboom has not“madevany claims against Disney or Marvel. For
these reasons,;Peerenboomfs assertion_that the existence of a
“pattern of MarvelvandﬁDiSney employees using company resources

- to further'Perlmutterlsvpersonalbvendettas" would be directly
relevant to the Florida'Action,’which-inyolyes a dispute between
only Perlmutter and Peerenpoom, is unpersuasive. There is no
indication that the disclosure'of\Disney employment contracts,
internal.complaints or:griEVances,ior information about unrelated
legal actions concerning Perlmutter and other Disney personnel,

will produce 1nformation relevant to the claims in the Florida

9
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Action.

To the extent that counsel for Peerenboom indicated in a
conversation with counsel for Disney that the information
Peerenboom is seeking is relevant to hypothetical or potential
claims against Disney for “sanctioning harassing behavior”
against Peerenboom, Peerenboom is Caﬁtioned that it is improper
to seek pre-action disclosure irrelevant to the existing action
through the issuance of a non-party subpoeﬁa pursuant to. CPLR
3119. In addition, pre—acﬁion disclosure, even if sought through

the proper channel, may not be used to determine whether the

plaintiff has a cause of action in the first place. See Bishop v

Stevenson Commons Assocs., L.P., 74 AD3d 640 (1t Dept. 2010).
4. Request No. 6

The sixth request, whichvesséntially seeks disclosure of the
internet and e-mail usage history of Perlmufter and other Disney
employees over a seven-year period, is plainly overbroad.
Peerenboom.states,'without any further explanatiomn, that this
information is needed “to track electronic efforts at anonymity
and surreptitious collectién df information.” Peerenboom
suggests that he is entitled to this information because it was
revealed in the Florida Action that Perlmutter used company
resources “to perpetrate an anonymous mailing.”. Contrafy to
Peerenboom’s assertion, however, the revelation that Permutter
used the Marvel network to send an anonymous email does not

render “self-evident” the approprlateness of the dlsclosure of
10
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seven years of internet and e-mail usage history pertaining not
only to Perlmutter but to a number of other Disney employees,

many of whom have not been implicated in the underlying Florida

Action in any way.

C. Objection to Deposition

Disney objects.to the ad testificandum component of the
subpoena on the grounds'that a records deposition is not
necessary and that if it does go forward, it should be required
to take place in California, Disney’s principal place of
business. Disney does not elaborate on its assertion that the
deposition is not necessary and cites to a single decision from
the Appellate Division, First Department, in support of its
objection to the location of the deposition. In that case, the
Appellate Division, First Department, held that a motion for a
commission pursuant to CPLR 3108 to examine a nonparty witness in
California was properly denied because the party seeking the
commission failed to demonstrate that a commission was necessary

or convenient. See Reves v Riverside Park Community (Stage I},

Inc., 59 AD3d 219 (1°* Dept. 2009). It is unclear how theSe
facts are analogous to the facts underlying the instant petition,
which seeks to guash a subpoena ad testificandum pursuant to CPLR
‘3119 demanding that a non-party deposition take place in New

York.

Since Disney has not provided a basis for quashing the ad
11

12 of 15




[* EPED—NEW-YORK—COUNTY_CLE [ Z3r70T9 097 39 Ay HeEe 51788/ 2018

NYSCEF DOC. NO. 26 RECEI VED NYSCEF: 01/23/2019

testificandum component of the subpoena, the branch of its
petition seeking that relief is denied. However, as discussed
below, it is likely that Peerenboom will bear the costs of
production of a bisney witness for deposition, if such deposition

does take place.

D. Entitlement to Cost-Shifting

As to that portion of the subpoena that relates to
Silverman’s emaiis, which Disney does not object to, Disney seeks
costs in connection with the processing and review of Silverman’s
data in producing its response to Peerenboom. Disney states that
it will incur attorneys’ fees in its review of potentially
responsive documents costing, at an estimated blended associate
rate $420 per hour. Disney also states that it may incur data-
vendor costs.

Pursuant to CPLR 3111 and 3122{(d), the “reasonable
production expenses of a non-party witness shall be defrayed by
the party seeking discbvery.” If a court finds that a non-party
is required to produce information, including electronically-
stored information (ESI), the “court should allocate the costs of
this production to [the party seeking the discoveryl].” Tener v
Cremer, 89 AD3d 75, 82‘(1sc Dept. 2011). The court should
consider in that allocation the cost of disruption to the
business operations of the nonparty and any delay in making the

ESI discovery demand. Id. While specific reference to
12

13 of 15



["EBLED._NEW YORK _COUNTY CLERK 0172372019 09:39 AN INDEX NO. 151788/2018 -
NYSCEF DOC. NO. 26 , RECEI VED NYSCEF: 01/23/2019

attorneys’ fees or data-vendor costs is omitted from CPLR 3111
and 3122(d), the court’s review of the case law did not reveal
any prohibition on the allocation of such fees or costs.
Moreover, the Rules of the Commercial Division of the Supreme
Court specifically allow for the allocation of such fees and
costs “in accordance with Rules 3111 and 3122(d) of the CPLR.”
22 NYCRR § 202.70(g), Comm. Div. Rules, Appendix A, Guidelines
for Discovery of Electronically Stored Information (“ESI”) from
Nonparties, V., A & B.

In light of the foregoing, Peerenboom shall be responsible
for all reasonable production expenses incurred by Disney in
responding to the subpoena, which may include attorneys’ fees
and/or data-vendor costs. Since the amount sought by Disney is
unspecified, however, the court cannot direct its payment at this
time. Therefore, the‘court_denies Disne?’s application for
production expenses without prejudice, pending Disney’s
submission of an itemization of the reasonable expenses it

actually incurs.

IV. CONCIL.USION

In light of the foregoing, it is

ORDERED that the petition for a protective order quashing in
part a subpoena duces tecum and ad testificandum served pursuant
to CPLR 3119 is granted to the extent that the subpoena is

quashed except with respect t?4%% ?gch of Request No. 1 as
1R
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’ relates to the emails of Joshua Silverman and with respect to the
ad testificandum component of the subpoena, and the petitioner’s
application for reasonable production expenses is denied without
prejudice to the petitioner’s submission of an itemization of the
reasonable expenses the petitioner actually incurs in responding
to the subpoena.

This constitutes the Decision and Order of the court.

Dated: January 17, 2019 ENTER: /W/Wk(‘éé/g\s‘c

7 L . — 1
HOMN. NANCY M. BANNON
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