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At an 1AS Term, Part 90 of the Supreme
Court of the State of New York, held in and
for the County of Kings, at the Courthouse,
at Civic Center, Brooklyn, New York, on the
24" day of January, 2019.

PRESENT:

HON. EDGAR G. WALKER,
Justice.

ANGEL CA STRO,
Plaintiff,
- against - ' + Index No. 503406/ 16
254 IRVING, LLC, CHARLES VERDE, RIDGEWQOD

BUSHWICK SENIOR CITIZENS COUNCIL, INC.
VERDE OVEN, INC. AND BUSHWICK P1zzA PARTY,

Defendants.

The following papers numbered 1 to 5 read herein:
Papers Numbered

Notice of Motion/Order to Show Cause/
Petition/Cross Motion and _ _
Affidavits (Affirmations) Annexed : 1-3

Opposing Affidavits (Affirmations) | 4
Reply Affidavits (Affirmations) ' _ 5
Affidavit (Affirmation) |

Other Papers

Upon the foregoing papers, defendant I Said Washington D.C. d/b/a Bushwick Pizza
i/s/h/a Bushwick Pizza Party (defendant or I Said) moves, pursuant to CPLR 3212, for
summary judgment dismissing the complaint of plaintiff Angel Castro (plaintiff) as well as

any and all cross claims asserted against it.
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Facts and Procedural History

The instant action arises out of a February 13, 2015 accident when plaintiff felf from
a ladder and sustained injuries in fron§ ofa buildingfpizéa place owned by défeﬂdant 254
Irving, LLC, located at 254 Irving Avenue in Brooklyn. |

| Plaintiff testified at his deposition that he Worked full-time for “Verde Construction”

as a laborer for a year énd a half before the accident occu‘rre’d‘ Duriﬁg that time period, -

Verde Construction worked for the City and on houses owned by Charles Verde. Plaintiff
worked wherever Mr. Verde told him to work, and Mr, Verde paid ﬁim in cash. A man
named Jorge and a man named Lupe also worked for Vérde Censtructien‘ Duﬁng this time

~ period, only Mr. Verde, Lupe or Jorge told pléintiff what to do. Inthe yeaf and é half before
| plaigﬁﬁ’s accident, Mr. Verde owned a .business on the g;‘Gﬁﬁd ﬂéor of 254 Irving Avenue
selling beer, z?;ie{}hoi and pizza. The business had an exterior sign that sa;id “Verde” on it,
with a word preceding “Verde” which plaiﬁtiff‘ did not remember. Mr. Verde owned 254

Irving Avenue and the building next to 1‘:

Two months before the accident, plaintiff sanded and painted a ceiling at a “business”
located across the street from 254 Irving z§t?eﬁu¢, owned by a woman nan;ed “Miss Kristin.”
Plaintiff was sanding the.ceiling iﬁ order to turn the “business” into abar. Lupe loid plaintitf |
to perform the work for Miss Kristin. At that time, plaintiff saw Miss Kristin speaking with

Lupe but did not understand what they were saying because h_é does not speak English.
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However, according to plaintiff, Lupe told him to “go and sand the ceiling so you paint after
that . . . That’s what the lady [meaning Miss Kristin] said.” While plaintiff was performiﬁg
ih& work, Miss Kristin ‘fwa’s checking, she was tellihg us [plaintiff and Lupé] how she liked
it or not.” It was understood that the “work wa;c, also [sic] for Miss Kristin . . . because she
was checking if it was looking good or not,” which Mr. Verde did not do. No one else,
besides Lupe and Mi;ss Kristin, came to the area where plaintiff was performing this task.
Lupe provided ‘Ehfa materials for the 10b, which plaintiff finished that daﬁ'. Plaintiff saw Miss
Kristin before in 2014 when she was cominé in and out of this location or 254 Irving
Avenﬁe. | |
About one month before the accideﬁt; Mr. Verde closed his pizza business. Lupe told
plaintiff that Miss Kristin was going to rent 254 Irving Avenue to run a business selling pizza
and alcohol. At that time, Mr. Verde was removing items from his business at 254 Trving
Avenue to leave the location for Miss Kristin, who was moving in. The day before the
“accident, Ivir, Verde “removed everything he needed ﬁom 254Alrving { Avenue] to make room
for Miss Kristin,” | |
On the day of the accident, at appré%irﬁateiy 8:00 a.m., Mr. Verde told plaintiff to
remove sheet rock from the ceiling of the building located néxﬁ to 254 Irving Avenue so that

Lupe could repair some pipes.! Mr. Verde told plaintiff how he wanted him to remove the

sheet rock, what to use, and what to replace it with. Plaintiff used a hammer, a crowbar, and

'Plaintiff also testified that a worker for Verde Construction told him to perform this task.
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a helmet to perform this task, all owned by Mr. Verde, which plaintiff retrieved from Mr.
Verde’'s enclosed warehouse/parking lot located near 254 Irving Avenue.- Lupe came in and
out to check on plaintiff’s progress because he needed to repair the pipes under the sheet
rock. Miss Kristin was “coming in and out [of 254 Irving Avenue] with her things,” and was
cooking and making bread in the basement of 254 Irving Avenue for her bar across the street,
which wés open for business. Many people were coming into the premisés that day.
| At approximately 12:15 a.m., Jorge came 1o the basement and told plaintiff to help
him take down the Verde sign because Miss Kristin wanted to put up a new one.? Plaintiff
came out from the basement and went tip to the street, *\Nhere, he observed two ladders in front .
- ofthe building. When facing the store, one of the ladders was to the left of the store near the
entranceway énd the other ladder was t{)(the right of fhe store near the basement stairs. The
ladders were old cm«péec& aluminum extension ladders which had been separated. The
Verde sign was still in place above the front of the building/store.> Only Jorge told plaintiff
how they were going to remove tﬁe sign, includihg ho;v they were going to use the two
ladders. Miss Kristin was outside of the building on one side looking up to wherc‘ths s%gin
was going to be removed. She was also talking to Jorge, but plaintiff did not understand

-

what she was saying because she was speaking English,

*Plaintiff also testified that Jorge told him “to bring down a sign to put a new one for the
restaurant” at 254 Irving Avenue, and that Jorge told him “Hey, Angel, come and help me
because we are going to remove that sign and put [sic] a new onef].”

*Plainiiff identified the Verde sign above the storefront at 254 Irving Avenue as depicted
in a photograph marked as defendant’s exhibit A. The photograph also depicis a blue awning
which was rolied up at the time plaintiff and Jorge were removing the sign.

,_-'i_
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Plaintiff and Jorge did not need any other tools or equipment to remove the Verde sign
‘because they only had to detach the sign from three hooks affixed to ﬂ’iﬁ; exterior wall of the
building. The inside of the sign also had the three hooks, which matched the hooks affixed |
to the wall. According to plaintiff, “[w]e just had t0 move [the sign] up and take it out and
then take it down,” because “the wall had a hook that matched the hook on th; sign;”

Plaintiff went up his ladder first while Jorge stood at the foot of the ladder to mai{.e
sure it was not going to slip. Plaintiff's ladder had more thaﬁ twenty rungs. The right side
or “leg” of plaintiff’s ladder had a black rubber “shoe” but the‘ left side or legr did not, and
both sides of the ladder were resting on the sidewalk. Jorgé went up the other ladder. As
plaintiff was climbing to the highest level he got on the lad!ier, the ladder was moving “‘én
and out” like a hammock a;1d was shaking, but the feet of the ladder did not éﬁde or move
on the sidewalk before h& attempted to remove the sign. [t was drizzling that day and the
entire sidewalk was wet. Plaintiff -feIt thé ladder was unstable.as he was climbing but
remained on the ladder because he wanted to remove the sign and go to lunch, Plaintiff
climbed up over ten rungs from the bottom of the ladder. At his highest point on the ladder,
his stomach was near the top of the sign. At this point, Jorge was on his ladder at about the
same height. |

Both men started to remove the sign. Plaintiff lifted 'ﬁp the bott'mﬁ right comer of the
‘'sign with both hands and J OI;ge was doing the same thing on his side of the sign. Plaintiff

then lifted the sign up and out of the hook affixed to the building wall that was closest to his
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side of the sign. However, Jorge was not able to do the same on his side of the sign. Jorge
told plaintiff to hold plaintiff”$ end of the sign while he tried to unhook hisA side of the ségn ‘
from the wall. Plaintiff was holding his end of the sign off of the hook for about two minutes
while Jorge continued to try to remove the other end of the sign from the hook.

‘As plaintiff was holding the right corner of the sign, the feet of his ladder slipped on
the sidewalk. The ladder then moved away from the bui}ding toward the street, the top of the
ladderl fell down, anci plaintiff fell down with the top of the ladder onto the sidewalk. Miss
Kristin was still there with a man who warkeci for her, who called an arﬁbulance, although
plaintiff also testified that Miss Kristin arrived after he fell. Lupe was also present. Two
dayf;‘after the accident, there was no sign at the building. A week afier the accident, plaintiff
saw a new sign on the building that said “Pizza Party.” Plaintiff testified that onthe day of
the accident, he “was W{)rkiﬁgeﬁ}r Verde [Construction], but at fhe moment of the accident
with [sic] . . . Miss Kristin.”

Kristin North testified at her deposition that she owns two businesses - a bar called
Boobie Trap, LLC, located on the ground floor of 308 Bleeker Street in Bi‘f}f}kiyn, for the
past three years, and a pizza place called Pizza Party (I Said Washington, D.C., LLC) located
at 254 Irving Avenue in Brooklyn, for the past two and a half years. Charles Verde is the
landlord/owner of the property l..ocated at 308 Bleeker Street. Mr. Verde owns a lot of

property in that area, as well as a construction company.
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The ceiling of the bar ané the walls of the ba{hr‘(}()m were painiéd approximately six
months before the bar opened in August 2014. None of kffr. Vcrde’é eélployees helped with
those renovations. Plaintiff did not perform any sanding or painting work at the bar. At the
time, Ms. North knew two men who worked for Mr, Verde named Jorge and Lupe, who
performed maintenance for all of Mr. Verde’s buildings, including the apartments above 308
Bleeker Street, but not at hgr bar. Jorge also baked bread for Mr. Verde’s pizza restaurant,
Verde Coal Oven, in a special 0ld coal oven in the basement of Verde Coal Oven at 254
Irving Avenue, which Mr. Verde also @ﬁncd.

InDecember, 2014, Mr. Verde told Ms. North he was ready to sell h§s pizza restaurant
to her. At that time, Verde Coal Oven was still in business. Ms. North formed I Said
Washington, D.C., LLC on December 15, 2014 in order to buy Mr. Verde’s restaurant. In
January, 2015, Mr. Verde sold his pizza restaurant to Ms. North pursuént to a written sales
mﬁirac‘t. By lcase agreement dated January 12} 2015, Mr. Verde rented 254 Irving Avenue
to Ms. North !so that sﬁe could epén a new bar and pizza restaurant. Ms. N{:frth planned to
renovate the leased space for this purpose. Mr. Verde agreed to remove all of his belongings
before turning it ovet to Ms. North.

Only Ms. North én{i Pau! King, Ms. North’s business partner, performed and

supervised the renovations for this leased space between January 12, 2015 to March 6,2015.°

“Ms. North also testified that she did not remember when she and her partner started
renovations, how long it was after she signed the lease that they started renovations, or for how
long a period they performed renovations.
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The bar/restaurant openéd on March 6, 2015, None of Mr. Verde’s employees, including
Lupe and Jorge, performed any renovations at the premises. After Pizza Party opened, Ms.
North hired Jorge to bake bread because she had previously tasted the bread Jorgé made
while working for Verde Coal Oven and thought it was very good. Jorge worked for two to
three hours per day, two to three days per week, for o'ne to two months after Pizza Pat.'ty
opened, baking bread and doing janitorial work for Ms. North, and was paid off the books.
At the time, Jorge also worked for Mr. Verde doing maintenance. Ms. North did not discuss
hiring Jorge with Mr. Verde. Lupe never worked for Pizza Party or [ Said Washington, D.C.,
LLC. Jorge quit working for Pizza Party after one or two months. |

Wﬁen Ms. North first met with Mr. Verde about renting the premises, she asked him
to take the Verde sign down.” Ms. N(‘)rth understood that it was Mr. Verde’s 'responsibility
to take the Verde sign down because it belonged to him, but did not know if there was
anything in writing or in the lease which said it was-Mr. Verde’s responsibility to remove the
sign, and did not recall any speéiﬁc conversation -she had with anyone about the
responsibility of Mr. Verde to take down the Yerde sign. She Wénted the sigh taken down
before she moved into thé premises bécause she did not want the responsibility of taking it
down; it said “Verde Coal Oven” and the‘ name of her new re_staurant would be “Pizza Party;”

and she wanted Mr. Verde to remove all his belongings from the premises that she did not

Ms. North later testified that she did not remember when she made this request, whether
it was she or Mr. King who made it, or if the request was made during the time renovations were
being performed for their new pizza restaurant.
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want, such as chandeliers and a cappuccino machine, along with the Verde sign, not because
she wanted to repaint it and put it back up. It was her “understanding .that the sign would
come down” when she and Mr. King were “going to take over the store and take over the
lease,” although she did not know how that wouid be done. At that time, Ms. North aﬁd Mr.
King did not have a plan to put up a new sign; Ms. North had never had~ aplantoputup a
new sign where the Verde sign had been; and Ms. North never _told Mr. Verde that she
wanted to take the sign, paint it and make it a Pizza Party sign. |

According to Ms. North, someone told her that the Sign was in the trash, but she did
not remémber who told her. Once the old sign was placed iﬁ the trash, Ms. North “took it
upon herself” to remove it and paint 1t It was at this time when her plan came about to paint
the sign. Either Ms. North or Mr. King asked Mr. Verde to store the sign for them in Mr
Verde’s warchouse across the street from Pizza Party until they wanted to paint it, and Mr.
Verde agreed. At some point, possibly before or after Pizza Party opened, Ms. North “took
[the sign] and péinted {it] over and made it the Pizza Party sign.” The sign was made of
wood,l but Ms. North did not know hO\;V heavy it was, did not recall if she could carry it
herself, and did not know if the sign was only one piece. Mr. King and Ms. North’s Boobie
Trap employee Miguel put up the new sign up. Ms. North did not remeﬁlber how much time
elapsed between the time she asked Mr. Vérde to remove the sign and the time she painted

the sign. She did not know how the sign was put up or how it was attached to the exterior
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wall of the building. Ms North believed she had the authority to putup a néw sign pursuant
to the paragraph 49 of the lease.

On the day of the accident, while at the.BE)_obie Trap, but before Pizza Party opened,
Miguel told Ms. North that one of Mr. Verde’s workers fell while trying to remove the Verde
sign. Neither she nor Miguel witnessed the accident; and Ms. North did not see plaintiff on

-the day of the accident, nor would she be able to recognize him if she saw him. Ms; North

did not take any action because the person who fell was one of Mr. Verde’s employees. She
did not know if she heard about the accident l'béfore she took possesston of fhe premises or
while she and Mr. King were doing renovatioﬁs, did not know who removed the sign, and
diq not observe it béing removed. -

Pursuant to the lease, Ms. North was responsibfe for cleaning and maiptaining the
stdewalk from snow, ice, debris and rubbish. Ms. North -did not recall seeing any of Mr. .
Yerde’s employees' doing any kind of work .at 254 Irving Avenue l;efore March 6, 2015,
when Pizza Party opened. Ms. North.did not know anyone named Angel Castro. When Ms.
Nortil signed the leasé in January, 201 5', Mr. Verde had not yet removed his belongings from
the premises. |

- Onorabout March 8, 2016, plaintiff commenced the instant action alleging common-
law negligence and violations of Labor Law §§ 240 (1), 241 (6), and 200 against defendant;;
254 Trving, LLC, Charles Verde, Ridgewood Bushwick Senior Citiéens Council, Inc.

(Ridgewood), Verde Oven, Inc., and Bushwick Pizza Party. Defendant 254 Irving, LLC did .

10
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not inierpose an answer or otherwise appear in the action. Subsequently, plaintiff moved for
adefault judgmént against it, which was granted by order dated September 23,2016 (Walker,
J.). Defendant Ridgewood interposed its answer on or about April 19, 2016. On or about
July 26,2016, defendant Ridgewood moved for summary judgment dismissing the compléint
and all cross claims against it. The motion was granted by order of this court da_ted January
6, 2017‘(Walker,‘J .). Defendant I Said interposc%d its answer on or about May 31, 2016,
genérally denying the allegations of the complaint, aﬁd asserting various affirmative
- defenses. Subsequently, plaintiff served his verified bill of particulars, dated-May 17,2017.
After piaintiff and Ms. North were deposed, pIaintiff filed his note of issue on November 28,
2017. De'fendant I Said (hereinafter defendant) made the instant motion for summary
judgment to dismiss the complaint and-all any and all cross claims asserted against it on or
about J am.lary 29, 2018, which is presently béfore the court fbr disposition.
Discussion |
“Labor Law §§ 200, 240, and 241 apply to owners, general contractors, or thetr
‘agents’” (Guclu v 90() Etghth Ave. Condommzum LLC, 81 AD3d 592, 593 [2d Dept 201 1])
In this regard, “[a] party is deemed to be an agent of an owner or general contractor under
the Labor L.aw when it has the “ability to control the activity which brought about the injury”"
(id., quoting Walls; v T urﬁer Constr. Cp., 4 NY3d 861, 863-864 [2605]). “Lessees who hire
a contractor ar{d have the right to control the work being done are c'c;nsidered ‘owners’ within |

~ the meaning of the statutes” (id.). “Moreover, a lessee of property may be liable as an

11
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‘owner’ when it ‘has the right or aﬁthority to control the work site, e\}en if the lessee did not
hire the general contractor’” (Seferovic v Atl. Real E;qtate Holdings, LLC, 127 AD3d 1058,
1060 [2d Dept 2015], quoﬁng Zaher v Shopwell, Inc., 18 AD3d 339, 339-340 [1st Dept
| 2005]). “The key qucstion is whether the defendant had the right to insist that proper safety
practices wére followed” (Seferovic,127 AD3d at 1060)..

Here, defendént has made a prima facie showing that although it was a lessee, it
neither contracted for nor supervised or controlled the removal of the sign (Garcfa v Mkt.
Assoc., 123 AD3d 661 ,665 [2d Dept 2014]). First, as defendant argues, under péragfaph 39
(a) of the lease, defendant had “no fight touse. .. [tlhe exterior faces of all perimeter wall;s,
.except for any signage permitted under Article 49,” which reqliired prior written consent of
the landlord. Because the exterior Walls of the building were nﬁt part of the demised
premises, defendant did not have authority to direct or control remqval of the sign from the
exterior of the building. Second, ‘the Sign was removed by plaintiff and Jorge, the employees
of Mr. Verde, the landlord, without any directionA or control from defendant via Ms.rNorth.
Asnoted above, despite plaintiff’s festimony that on the day of the accident, he “was working
for Verde [Construction], but at the moment of the accident with [sic] . . . Miss Kristin,” he
testified that he worked full time for Verde Construlction as a laborer for a year and a half -
before the accident occurred. Moreover, plaintiff testified that J or'ge Wasvalso employed by
Mr. Verde; that only Mr. Verde, Jorge and Lupe (also employed by Mr. Verde), ,directeci his

work; that Jorge came down to the basement to tell plaintiff to help him remove the sign; and

12
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that only Jorge supervised hié work with respect to removing the sign, including using the
ladders and telling plaintiff to hold the sign while Jorge trjied to unilook his side of the sign
from the hooks on the wall. |

In addition, as defendant points out, Ms. North testified that she asked Mr. Verde to
remove the sign when shg: first met with him to discuss renting the premises; that she
understood that it was his responsibility to remove the sign because it belonged to him; that
she also wanted him to remove all his belongings from the premises, including the sign; that
it was her understanding that the,sign- would “come down” when she and her partner “took
over” the store and the lease; and that she did notknow ﬁow the sign would be removed. Ms.
North also testified that she did not know who removed the sign, that neitﬁef she nor her
employee Miguel were present when it was being removed, and fhat she did not ob'serve it
being removed. Although pléintiff first testified that Ms. North was present while he and
Jorge were removing the sign, he later testified that he did not know if Ms. North witnessed
the accident, saying “she_came after.”

Further, as defendants state, Ms. North testified that she and her partner pérformed
all the renovations for tile subject premises, that none of Mr. Verde’s employees performed
any- of those renovations, and that she only hired Jorge to bake bread and perform janitorial
work after Pizza Party opened in March, 2015, aftfer the acqident occurred.

In addition, as defendant asserts, consistent with her deposition testimony, Ms. North

states in her affidavit that defendant did not hire or pay plaintiff, his employer or co-workers

13
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(Jorge/Lupe) to remove the; sign; did not provide any tools, equipment, materials or ladders
to anyone in order to remove the sign; and did not provide the.ladde; used by plaintiff. Ms.
North also states that neither she nor defendan‘é directed, controlled or supervised plaintiff
when taking déwn tﬁe sign or with respect to any of plaintiff’s Work.

In opposit)ion, plaintiff has failed to raise a triable issue of fact as to whether defendant
may be considered an owner under the Labor Law. First, plaintiff argues that there is a
question of fact as to whether defendant had the “authority and right to exercise supervision
and control” Over removal of the sign since the lease does not contain a provision “as to whé
is responsible for removing the [s]ign . ..". (plqintiff’ s affirmation in opposition at 437).
Plaintiff also asserts that since defendant had thé right to install a sign, “[t]he right of
installation, by definition, includes all preparatory and a;ncillary work, which includes the
removal of the [s]ign” (id. at §46). In addition, plaintiff maintains that whether defendant
may be considered an owner under the Labor Law should be decided be a jury because Ms.
North could not recall “so many details regarding the circumstances of the [s]ign and the
relationship with Jorge and with [Mr.] Verde” (id. at §38).

- However, as defendant argueé,’ and plaintiffeffectively concedes, while i)aragraph 49
of the lease granted defendant the right to install and maintain a sign, the lease prohibited
defendant from using the exterior faces of all perifneter walls. Thus, in effect, the lease
contained a provision regarding removal of the sign, and is not silent on this issue, as plaintiff

contends. - In any event, as Ms. North testified, the sign belonged to Mr. Verde, and

14
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defendant has made a prima facie showing that it was Mr. Verde, not défendant, who
assu@cd full responsibility for removing the sign by directing his employees (plainiiff and
Jorge) to take it down, which plaintiff has failed to rebut; Finally, 'contréry to plainﬁff’s
claim, despite some inability to recall certain details, Ms. North provided sufficient
informatioﬁ about the circumstances of the accident and the employment'of Jorge as it related
to Mr. Verde.

Plaintiff next argues that a question of fact exists as to whether Ms. North supervised
removal of the sign on the grounds that Ms. North hired Jorge after Pizza Party opened, after
the accident occurred; Jorge was “the maintenance man in and around” Ms. North’s bar since
August, 2014 and Ms. i\lorth “knew Jorge as the bread baker at Verde’s restaurant” months
before she purchased Mr. Verde’s pizza bqsinéss, evidencing “a long|-]standing Business
relationship” between them tid at 139); Ms. North was speaking with J brge when plaintiff
was taking down the sign; Ms. North was watching plaintiff take down the sign and “acting
in a manner of supervising, direc;[in gand controll'iﬁg” itsremoval (id at §41); “‘J orge himself
stated” that Ms. Noﬁh wanted the sign removed so she could put up @ new one (id.A); Ms.
North hired Jorge after March, 2015 so it is “just as likely” that she hired Jorge or Mr. Verde
to remove the sign, who enlisted plaintiff to hélp (id); plaintiff painted the ceiling and
i)athroom of Ms. North’s bar during its renovation; and defendant benefitted from removal

‘of the sign.

15

15 of 25



["EPLED_RINGS COUNTY CLERK 02705/ 2019) | NDEX NO. 503406/ 2016

NYSCEF DOC. NO. 108 : ' RECEI VED NYSCEF: 02/06/2019

Howevef, as noted above, plaintiff testified that during the year and a half before the
-accident, he worked for Verde Construction and only Mr. Verde, Jorge, and LUpe told him
what to do, and that dnly Jorge told him how hé and Jorge Wére going to remove the sign.
Further, plaintiff’s own testimony as to whether Ms. North was present when he removed the -
sign is conflicting. In this regard, plaintiff testified that Ms. North was present at the time,
that she was “still” there with her employee when he (plaintiff) fell, but that she arrived after
he fell and that her employée witnessed the accident from across the étreet. In any .event,
plaintiff only testified that when he was 0;1 the sidewalk, having come up from the basement,
Ms. North was speaking with Jorge, and looking toward thé_sign--not, as plaintift now
claims--that Ms. North was “acting in a manner of supervising, directing and controlling™ the
removal of the sign. Moreover, plaintiff testified that he- did not understand what Ms. North-
was saying because he does not speak English, and thus his clairh thét Ms. North was
supervising his work is unsupported by any admissible evidence. Further, “[e]vidence of
general supervisory control or mere presence at the Work site is not adequate to establish
control over the work activity thét caused the iniury” (¢f. Cookv Orchard Il’ark Estatels, Inc., .
73 AD3d 1263, 1264 [3d Dept 2010]), whether or not Ms. North Beneﬁtted from plaintiff’s
work. In addition, although plaintiff repeatedly testified at his deposition that Jorge told him
that Ms. North wanted the sign removed so she could put up a new one, when plaintiff was
asked if J érge told him what he (plaintiff) was going to do with the sign when he (plaintiff)

took it down, plaintiff testified “No . . . He told me just help me.” Moreover, this testimony
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constitutes inadmissable hearsay, and thus fails to buttress pléintiff’ s argument that a material
question of fact exists as to whet'fher Ms. North supervised Jorge and plaintiff while they
attempted to remove the sign.

With respect ;[0 plaintiff®s argument that he was, in effect, Ms. North’s special
employee while taking down the sign, were this true, plaintiff would be barred from
recovering damages for personal injuries against defendant by the Workers' Compensation
Law (Derevenealux v Hyundai Motor Am., 156 AD3d-758, 759 [2d Dept 2017]). In any ‘
event, plainiiff testified that for the one and a half years before the accident, he was
employed full-time by Verde Construction.

As to plaintiff’s argument that he had worked for Ms. North when he painted the
ceiliné and bathroom of Ms. North’s bar during its renovation, as defendant points out,
plaintiff festiﬁed that Mr. Verde was performing this work for Ms. North because he and Ms.
North had “something going on because he is a contractor aﬁd she gives him jobs ...” In
addition, plaintiff’s testimony that Ms. North was “checking . . . télling us how she liked it
or not” fails to demonstrate that she was supervising the job, particularly since it was Lupe
who provided the materials. Further, plaintiff’s testimony that Ms. North was telling him and
Lupe how she liked the work is inadmissible hearsay. Mpreover, as noted, plaintiff testified

~ that he could not understand what Ms. North and Lupe were saying.

As to the alleged long-standing business relationship between Ms. Noﬁh and Jorge,

Ms. North only hired Jérge after March, 2l015, after the accident occurred, and mere
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knowledge by Ms. quth_that Jorge performed maintenance and baked bread for Mr. Verde
fails to lmake this showing. further-, the suggestion that Ms. North “likely” hired Jorge to -
remove the sign because she had hired Jorge after the accident is speculative.

In sum, defendant has made a prirﬁa facie showipg that it cannot be considered an
owner within the meaning of the Labor Law, which plaintiff has failed to rebut. Therefore,
défendant’s mption t;:) dismiss plaintiff’s Labbr Law §§ 240 (1), 241 (6). and 200 claims is
glf'anted.l

In any event, even assumiﬁg that defendant was an owner under the Labor Law,
plaintiff was not engaged in a ‘coverred activity under Labor Law §§ 240 (1) and 241 (6).
“Labo; Law § 240 (1) provides protection from elevationire_,lated risks for workers engaged
in the ‘erection, demolition, repairing, altering, painting, cleaning or pointing ofa building
or stﬁcture”’ (Schick v 200 Blydenburgh, LLC, 88 AD3d 684, 686 [2d Dept 2011], v
dismissed 19 NY3d 876 [2012], quoting Labor Law § 240 [1]). “‘[A]ltering’ within fhe _
meaning of Labor Law § 240 (1) requirés making. a significant physical change to the
configuration or composition of the building or structure” (id. [internal citations am_i
quotation marks omitted]).

“Labor Law § 2471 (6) protects only those workers engage_:d in duties connected to the
inherently hazardous work of construction, excavation, or demolition” (Moreira v Ponzo, 131

| AD3d 1025, 1027 [2d Dept 2015]:, citing NagelvD & R‘Réalty Corp., 99 NY2d 98, 100

[2002]; Gleason v Gottlieb, 35 AD3d 355 [2d Dept 2006]). In general, “‘the scopelof Labor
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Law § 241 (6) is governed by 12 NYCRR 23-14 (B) (13), which deﬁnes c_:onstruction wofk
expanéively’” (Moreira, 131 AD3d at 1027, quoting Vernieri v Empire Realry Co., 219
AD2d 593, 5935 [1995]).. Pursuant to “that regulatio—n,v construction work consists of ‘{a]ll
work of the types performed in the c;,onstruction, erection, alteration, repair, maintenance,
painting or moving Qf buildings or otﬁer structures,” regardless of “whether or not such work

v

is performed in proximate relation to a specific building or other structure’ (id., quoting
Rules of New York State Department of Labor [12 NYCRR] § 23-1 4 [b] [13]).

Here, defendant has made a prima facie showing tﬁat plaintiff did not engage in
altering the building as that term is deﬁﬁed under Labor Law § 240 (1‘). As defendant argues,
plaintiff testified that in order to remove the sign, he merely needed to lift the corner of the
sign in order to detach the hooks of the sign from the corresponding hooks 6n the building.
Further, other than ladders, the job did not require any tools or equipment, bolts or nails to
be removed, or any drilling into the building: Thus, the removal of the sign did not require
\any alteration of the exterior of the wall or any “significant physical change to the
configuration or composition of the building” (Joblon v Solow, él NYQd 457, 465 [1998];
see also Munoz v DJZ Realty, LLC; SNY3d 747, 748 [2005] [applying a new advertisement
to the face of a billboarld that sat atop a building changed billboard’s outward appearance,
“but did not change the billboard’s étructure, and thus [was] more akin to cosmetic

maintenance or decorative modification than to ‘altering’ under Labor Law § 240 (1)]:

Adika v Beth Gavriel Bukharian Congregation, 119 AD3d 827, 828 [2d Dept 2014] [painting
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decorative images on large wooden panels, and installing one of those panels on the wall of
a yeshiva was not protected activity under Labor Law § 240 (1)]; Anders;on v Schwartz, 524
AD3d 234, 234 [1st Dept 2005], lv denied 7 NY3d 707 [2006], quoting Munoz, 5 NY3d at
748 [removal of temporary aluminum auction sign attached to exterior of commercial
building with four and one-half inch bolts, and unconnected to any power source while

~ perhaps changing “outward appearance of the [building] . . . did not change the [building's]
structure, and thus [was] more akin to cosmetic maintenance or decorative modification than
to ‘altering’” under Labor Law § 240 (1)]; comparé Goodwin v Dix Hills Jewish Ctr;, 144 |
AD3d 744, 746 |2d Dept 2016] {installation of wood paneling on building walls “changed
the dimension, thickness, and comi)osition of the; sheetwork Walls; and steel doors,” and
therefore “constituted a significant physical change to the configuration or composition of
the building™]).

Defendant has also established that Labor Law § 241 (6) is inapplicable because
removing a non-permanent sign without the use of any tools cannot be considered
construction or éxcavation work; removing the sign did not require any bolts or nails torbe
refnoved, any holes drilled nor any modifications to the exterior wall of the building; and
since removal of the sign was not related to any renovations defendant was going to perform
and plaintiff’s other work that day was not related to defendant’s leased premises, plaintiff

was not working at a construction site for purposes of the Labor Law.
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In opposition, plaintiff argue;s that under Labor Law §‘240 (1) he was engaged in
altering the building because he was “removing a sign that was affixed flat to the exterior
~ wall of the defendant’s building, and . . . is deemed part of the building” (plaintiff’s
afﬁrmafion ip opposition at ¥ 54). He also contends that under Labor Law § 240 (1), Labor
Law § 241 (6), and Rules of New York. State Department of Labor (12 NYCRR) § 23-1.4 (b)
(13), his work was performed in preparatioﬁ for and ancillary to the protected activity of
“painting” defendant’s new sign, that painting the Sién constitutes a si gnificant change to the
configuration and composition of the building because it essentially renanted the building
and/or the prime. tenant in the building, and that he was involved in both removal and
installation of the éign, which is also defined as a significant ﬁhysical change to th_e
configuration and compositioﬁ of the building (id. at 9 58).

As defeﬁdant_argues, with respect to whether plainﬁff’ S wérk constituted alteration
ofthe building, the cases upén which plaintiff relies are misplaced because they involve signs
actually affixed to the building, unlike hére, \;\/herc the sign was only attached to the hooks
which were in turn attached to the exterior of the Wall,hand was theref(_)re not affixed to the
bﬁilding itself (compare Izrailev v Ficarra Furniture of Long Is., 70 NY2d 8 13., 815 [19l87]
[where “sign was only attached with a number of screws,” “extended across the facade of

the premises”™ and “was affixed so as o be held flat against the building wall,” the sign “was

part of the building for purposes of the statute”]; Lawyer v Rotterdam Ventures, 204 AD2d -

Slzrailev v Ficarra Furniture of Long Is., 121 AD2d 685, 686 [2d Dept 1986], revd 70
NY2d 813 [1987]. ‘ | |
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878,879 [3" Dept 19941, Iv dismissed 84 NY2d 864 [1994] [“standing on a ladder to install
a sign oﬁ (the front portion of) defendant's. building] is the type of work contemplated by
Labor Law § 240 (1)”]; Neville v Deters, 175 AD2d 597, 597 [4™ Dept 1991] [“replacing a
sign which was affixed to a building owned by defendants” was an activify entitling injured
plaintiff to protection of Labor Law §'240 (D). |

Moreover, plaintiff does not rebut deféndant’s showing that under Labor Law § 240
(1), removal of the sign did not require making any phyéical'change to the building. In
addition; as defendant argues, i)laintiff fails to provide any evidence that his work was
performed in preparation for or related to the painﬁﬁg of the sign. In this regard, Ms. North
testified that at the time of plaintiff’s éccident, she had no intention of installing a new sign.
And, as defenddnt contends, even if Ms. North inténded to replace the sign at the time of
plaintiff’s accident (presﬁmably. based on plaintiff’s hearsay testimony that Jorge toid him
that Ms. North wanted to remove the sign so she could put lu.p a new one),' there is no
evidence that Ms. North iﬁtended to paint the Sign at that time. Specifically, Ms. North
testified tﬁat'it was only when she saw the sign in the trash that she decided to remove and
paint it. Further, although plaintiff testified that J brge told him he wanted his help to remove
the sign so Ms. North could put up a new one, when plaintiff was asked at his deposition if
Jorge told him what he (plaintiff) was goihg to do with_ the sign when he (plaintiff) took it
down, plaintiff testified “Nd ... He told me just help me.” Thus, plaintiff has failed to

demonstrate that removal of the sign was in preparation for installing and painting a new one.
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As Suéh, plaintiff ﬁas failed to raise a triable issue of fact that he was engaged in a covered
activity undef Labor Law §§ 240 (1)and 241 (6)‘.

Assuming defendant is deemed an owner undér the Labor Law, defendant also argues
thét plaintiff’s Labor Law § 200/common-law .negligencé claim m.usF nevertheless be
dismissed. “Labor Law § 200 is a codification of the common-law duty of landowners and
general contractors to provide Workers with a reasonably safe place to work”™ (Wadlowski v

- Cohen, 150 AD3d 930,931 [2d Dept 2017] [internal citations and quotation marks omitted]).
Thus, “|w]hen a Worker at a job site is injured as a result of a daﬁgerous or defective

kel

premises condition,’ a préperty owner will be held liable under Labor Larwl§ 200 and
common-law negligence where it “créated the condition, or had actual or constructive notice
of it and a reasonable ‘amount of time within which to correct the condit{on” (id. [internal
citations and quotation marks omitted]). “[WThen a worker at a job site is injhred as aresult
of dangerous or defective equipment used in the pefformance of work duties,” ‘thé property
owner Will be held liable under Labor Law § 200 and for common-léw negligence where it
“had the authority to supérvise or control the means and methods of the ;?vor ”(id. at931-932
[internal citations and quotations marks omitted]). “Where . . . an accident is alleged to.
involve defects in both the premis.es and the equipment used at the work site, the property
owner seeking dismissal of “causes of action alleging a violation of Lal;or Law § 200 is'

obligated to address the proof applicable to both liability standards™ (id. at 932 [internal

citations and quotation marks omitted]).

23

23 of 25



: I NDEX NO. 503406/ 2016
NYSCEF BoC. NO. 108 RECEI VED NYSCEF: 02/ 06/ 2019

[*

Defendant has made a prima facie showing that this cause of action should be
dismissed on the grounds that it did not supervise or control- the means and methods of
pla.int'iff’ s work and did not have actual or constructive notice of any dangerous condition.
In this regard, defendant poinfs to th.e' affidavit of Ms. North, who avers that defendant did
not supply the laddérs used by Mr. Verde’s employees, nnd that while it maintained the
siciewalk adjacent to 254 Irving Avenue after entering into the lease, she and defendant ;Jvere
not aware of any defective conditions with respect to the Sidewalk on orbefore the déte of
the accident, that defendant always removed any snow or icy condition on the sidéwalk on
or-before the date of the accident, and that defendant was not aware of ‘anyone slipping or
falling on any snow or iqe on this sidewalk before fhe date of the accident.

In addition, as defendant asserts, plaintiff testified that Jorge was the only person who
directed his work removing the sign, that only Jorge and Lupe directed the workl he was
performing for Verde Construction irnmediately before thc accident, and that all tools and
equipment he used while working in the basement just prior to the accident were provided
by Mr. Verde.

In opposition, plaintiff argues that questions of fact exist regarding: 1) the extent of
| Ms. North’s presence “at the scene of the accident at the time that [he] was asked to assist
Jorge in removing the sign;” 2) whether Ms. North or any of her employees were responsible

for the safety of the ladder, i.¢. its condition, its footing on the wet slippery sidewalk, and the

absence of someone holding it “all of which could have prevented the accident;” and 3) in
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effect, whether defendant failed to keep ‘the wet, slippery sidewalk in a safe condition
(plaintiff’s affirmation in opposition at § 60). |

Plaintiff has failed to provide any evidence that Ms. North was present when Jorgé
asked him to help remove the sign. Even assuming Ms. North was present when the accident
occurred--given plaintiff’s conflicting testimony--her mere presence fails to establish that she
was supervising plaintiff s work. Further, defendant was not ipvo]ved in placing the ladder
on the sidewalk. Even plaiﬁtiff concedes that only Jorge told him how to remove tlhe sigri;
including using the ladders.

In addition, plaintiff has failed to raisle a material issue of fa(;t that defendant was
negligént in allowing the sidewalk to be wet. “The mere fact that the sidewalk was wet was
not éufﬁcient to establish a dangerous co\ndition” (Patrick v Cho's Fruit & Vegetabies, 248
AD2d 692, 692 [2d Dept 1998]; see also Bernal v 521 Park Ave. Condo, 128 AD3d 750, 750
[2d Dept 2015]). |

In surnmafy, the motion of defendant to dismiss the complaint, as well as any cross
claim asserted against it, is granted.

This constitutes the decision and order of the court.
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