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- SUPREME COURT OF THE STATE OF NEW YORK

- NEW YORK COUNTY
PRESENT: ~_HON.ARLENEP.BLUTH _ PART (IAS MOTION 32
~ Justice
. ~---X  INDEXNO.’ 153822/2015
HESS CORPORATION, | MOTION DATE N/A
Plaintiff,
- MOTION SEQ. NO. | 002
-V - :
936-938 CLIFFCREST HOUSING DEVELOPMENT FUND _
CORPORATION
' DECISION AND ORDER
Defendant. S , - '
: X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 16, 1‘7, 18, 19, 20,
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45

were read on this motion to/for ' , _ ' STAY .

The motion to vacate a default j udgment and stay the sale of thé subject property is
granted; |
Background

This action arises out of invoices for fuel oil sent by plaintiff. .D;:fendant is a housing
-development‘fund corporation (an HDFC) that runs the building locat'ed at 938 St. Nicholas
Avenue,‘New York, NY. The complaint alleges that the last payment for oil was received on
February 21, 2014 and $48, 276.86 is owed by defendant

Plalntlff obtained a default judgment against defendant totaling $63,549.83 on July 19,
2016 (NYSCEF Doc. Nq. 15). Defendant now moves to inter alia vacate that default jud_gment,
to stay a sale of the property and to dismiss plaintiff’s complaint. |

Discussion

CPLR 317 “states, in part, that ‘[a] person served with a summons o.ther than by |
personal delivery to him or to his agent for service under CPLR 318 may be allowed
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to defend the action within one year after he obtains knowledge of entry of the
judgment upon a finding of the court that he did not personally receive notice of
the summons in time to defend and has a meritorious defense.” As has been
emphasized in numerous cases, there is no necessity for a’ defendant moving
pursuant to CPLR 317 to show a reasonable excuse for its delay. It is also well
established that service on a corporation through delivery of process to the
Secretary of State is not personal delivery to the corporation or to an agent
designated under CPLR 318. Thus, corporate defendants served under Business
Corporation Law § 306 have frequently obtained relief from default judgments
where they had a wrong address on file with the Secretary of State, and
consequently, did not receive actual notice of the action in time to defend” (Eugene
Di Lorenzio, Inc. v A.C. Dutton Lumber Co., Inc., 67 NY2d 138, 141, 42 501
NYS2d 8 [1986] [citations omltted]) '

“A defendant who meets the requirements of [CPLR 317] normally will be entitléd to

- relief, although relief is not automatic, as the section states that a person meeting is requirements

may be allowéd to defend the action: Thus, denial of relief under CPLR 317 might be appropriate
wh_ere, for exampvle., a defendant’s failure to personally receive notice of the summons was a
result of a deliberate attempt to avoid such notice” (id. at 143 [internal quotatiéns and citations
omitted]). |

Here, defendant’s i)residepf, Ce;rlton Burrqﬁghs, ciaims that the locatioﬁ where plaintiff
tried to serve defendant with the notice of motioﬁ for defai_ult (Apt. 1B) is vacant and that he
never received a copy of tﬁe initial summéns_ >and complaint (NYSCEF Doc. No. 19,99 6, 7).
Defendant’s treasurer, Shimalee Lambert, also claims tﬁaf defendant had no noﬁce of the instant
action until it received a notice of sale by the sheriff NYSCEF Doc. No. 18, 11);

In opposition, plaintiff claims that defendant ciid not deny receiving th¢- sumn_ionsv and
complaint nor that the addresé- on file with the Secretary of State was the proper mailing address‘. ,

Plaintiff also insists that defendant failed to raise a meritorious defense.
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In reply, deféndant cléims that it has stated a meritorious defense and specuiates that

i plaintiff’s owner is attempting to acquire defendant’s jbuilding through unsavory means because
it is valuable real estate. |

| The Court grants the .port‘ions_of defendant’s motion to the e*tent_ that it seeks to vacate

the default judgment and stay the sale of the propefty. The fact is that defendant was served via .

the Secretary of State and defgndant’s president and treasurer claim -dcféndant never got the

( summons and complaint. Defendant insists that it only found out about tﬁis‘-case when Mr.
Burroughs saw a copy of the notice bf sale from the sheriff. - This Court prefers to-decide cases

f on their merits.

l? R Defendant has also stated a meritorious defense. Ms. Lambert claims that neither she no.r

Mr. Burfoﬁghs received invoices that identify the amount 6§Ved to plaintiff; the terms and

conditions that accompanied the alleged debt, or whether the fuel Was actually received. The

invoices plaintiff attached to its motion for a default Judgment ldentlfy the customer as Delmar

Management and 1nd1cates the 011 is to be shlpped to the subJect property (NYSCEF Doc. No 9).

This raises questions about with whom plaintiff contracted to provide oil. It may be that

i defendant is correct that these charges were for oil that was never delivered. Or plaintiff might

eventual.ly prove that Delmar Management Was plaintiff’s property management company and

| defendant was responsible to rhake payments for se;;vices procured by its agent. However, on this |

\ ' motion, defendaﬁt néea only point to a meritorious defense; it need not pro.vev that de;fense.
Because the Court vacates the default judgment, defendant is entitled to a stay of the sale

until this case is decided. Obvliously,_.if defendant successfully defeﬁds this action, then there

would be no reason to sell the propérty.
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The Court stresses that, contrary to defendant’s asse;"tions,_ the issues with the invoices
raised by defendant is not a ground to dismiss the édmplaint. The invoice clearly states that the
oil should be shipped to Cliffcrest HDFC at 938 St. Nicholas Ave in Manhattan (id.). Along
with the complaint, this is enough at this stage of the litigation (i.e., before an answer has been
filed) to state a cause of action against defendant. As the litigation progressés, plaintiff will haQe
to marshal proof that it is entitled to the money it seeks in the complaint. But the Court cannot
conclude that plaintiff failed to state a cause df action where there are purported inv.oices for.fuel_
directed to defendaﬁt’s address.

To the extent that defendant claims that plaintiff has violated Judiciary Law § 489

‘(champerty), the Court finds that it is premature. Defendant, of course, may assert counterclaims

against plaintitf in this litigation, but the Court cannot make a finding aboﬁt whether plaintiff has
violated rules prohibiting chaimperty without the 'beneﬁt of any discm@ry.
Summary |

The Court takes no pbsition and makes no findings concerning defendant’s aésertion that
plaintiff is involveciin a Scheme to acquire valuable Manhattan real estate. At this stage, this
case is ébbut whether defendant owes plaintiff for fuel oil. Plaintiff’s purportéd motives or legal
maneuvers are not presently before this Court and played no role in the instant motién. The fact
is that courts often grant motions to vacate default judgments where the summons and complaint
was served via the Secretary of State’ and the corporation claims it never received .theb
commeﬁcing papers (quene Di Lorenzio, Inc., 67 NY2d at 141). vCas.e law is clear that these
types of cases should be decided on the mevr;'ts. | |

~ Accordingly, it is hereby v ' S .
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ORDERED that the motion by defendant is granted to the extent that the default judgment
entered’ against it is vacated, the sale of the pronerty is stayed and denied as to the remaining
branches of the motion;

ORDERED that defendant shall ﬁle an answer to the complalnt herein, or otherwise
respond thereto, within 20 days from service of a copy of this.order w1th notlce of entry, and 1t is.
further

ORDERED that defendant shall serve a copy of this order with notice of entry on the Clerk
of the General Clerk’s Ofﬁce (60 Centre Street, Room 119); and it is further |

- ORDERED that such service upon the Clerk of the General Clerk’s Office shall be made
in accordance with the .procedures set forth in dthe Protocol on Co'urthoruse and Counly Clerk
Procedures for Electronically Filed Cases (accessible at the “E-Filing” page on the court’s website
at the address www.nycourts. gov/supctmanh); and it is further]

ORDERED that counsel are. directed to appear for preliminary confe_renee on this matter

on May 14, 2019 at 2:15 p.m.
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