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NYSCEF DOC. NO. 46

I NDEX NO. 501785/2018
RECEI VED NYSCEF: 02/21/2019

At LA.S. Part 7 of the Supreme Court of the State of
New-York, held in and for the County of Kings, at the
Courthouse, located at 360 Adams Street, Borough of
Brooklyn, City and State of New York, on the 19th day

‘February of 2019.
PRESENT:
Honorable Reginald A. Boddie
Justice, Supreme Court
X
ANGELA EVANS, |
- Index No. 501785/2018
inti Cal. No. 16
?lalntlff, | Ay 7/ |
_against- | DECISION AND ORDER
YBBME LLC,
Defendant.
‘ X

Recitation, as requlred by CPLR § 2219 (a), of the papers con51dered in the review of this

: motlon ‘
Papers J Numbered

Df. Notice of Motlon & Annexed Afﬁrmat10n/Afﬁdav1ts 1-2

P1. Affirmation in Opposition ’ < 3

Df. Reply ' 4

Upon the foregoing cited papers, and after oral argument, the decision and order on
defendants’ motion for summary judgment, pursuant to CPLR 3212, is as follows:

- In this personal injury action; plaintiff alleges she tripped and feil on the sidewalk at the
corner property, known as 16 Bartlett Street, on the Harrison Avenue side, approximately 25 feet
from the Bartlett Street corner, end was injured. Defendant City of New York moved for
summary judgment alleging the subject pfoperty is non-exempt under the Administrative Code of
the City of New York §7-210. Plaintiff opposed alleging the City sidewalk map produced was

illegib
i eg1 le and the City can not establish absence of fault since it has water monitoring Wells at the
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subject location.

Summary judgment is a drastic remedy that should not be granted where there is any
“doubt regarding the existence of material issues of fact (Daliendo v Johnson, 147 AD2d 312, 317
[2d Dept 1989]'). “The proponent of a motion for summary judgment ‘must make a prima facie
showing of entitlement to judgment as a matter of law . . . Failﬁre to make such a prima facie
showing requires a denial of the motion, regardless of the sufﬁciency of the opposing bapers”’

(JMD Holding Corp. v Congress Fin. Corp., 4 NY3d 373,73 84 [2005], quoting Alvarez v

Prospect Hosp., 68 NY2d 320, 324 [1986]; citing Friends of Animals v Associated Fur Mfrs., 46
NY2d 1065 [1979]). | |
The proponent of a motion for summary judgment must establish its defense or cause of
action sufficiently to warrant a court directing judgment in its favor as a matter of law; thus the
‘defendant bears the bﬁrden to dispel any question éf fact that Wbuid preclude summary judgment
(CPLR 3212 [b]; Zuckerman v City of New York, 49 NY2d 557, 562 [1980], citing Friends of
Animals, 46 NY2d a;t 1067-1068,; Rjan v Trustees of Colqmbia Univ. in the City of N.Y., Inc., 96
AD3d 551 [1st Dept 2012]). Only after the movant meets its bufden, does the burden shift to the
nonmoving party to produce evidentiary i)roof in admissigle form sufficient to establish the
existence of material issues of fact (see Zuckerman, 49 NY2d at 562 [citations omitted]; Kershaw
| v‘Hospita.l Jor Special Surgery, 114 AD3d 75, 82 [1st Dept 2013], citing Kosson v Algaze, 84 .
NY2d 1019 [1995]). “Motions for summary judgment may not be defeated ﬁlerely bsf surmise,
conjecture or suspicion” (Shaw v Time-Life Records, 38 NY2d 201, 207 [1975], citing Shapiro v

Health Ins. Plan of Greater N.Y., TNY2d 56, 63 [1959]; Bank for Sav. v Rellim Constr. Co., 285

NY 708, 709 [1941]). Plaintiff ‘must'establish the existence of maferial facts to create a triable
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issue of tact &CPLR 3212 [b]; Shaw, 38 Ni(2d at 207 [citations omitted_]).
Section 7-210 of the Administrative Code of the City of New Yorkiimposes liability for
sidewalk ac01dents on the abuttlng property owner. The statute, effective September 14, 2003,
prov1des in relevant part that “[1]t shall be the duty of the owner of real property abutting any |
sidewalk, . . . to maintain such sidewalh in a reasonably safe condition’-’ (Administretlve Code §
) 7-2'10 [a]). This includes liability. for pers'on_al'injury “caused by the failure of such owner to
i maintain such sideWalk ina reasonah-ly safe condition” (Administrative Code §-7-210 [bD.
However there is a statutory exception to this rule The statute exempts “one-, two- or
three-family re51dent1al real property that is (i) in whole or in part, owner occupied and (ii) used
~exclusively for residential purposes” (Administrative Code § 7-2_10 [e]). Where a property falls - |
within the statutory exemption prior written notice of the defective conditlon must be glven
before liability may be 1mposed on the City (Fi ernandez v Czty of New York 19 Misc3d 1 135(A)
_ [Sup‘Ct,, New York County; citing see Administrative Code §§7.,'2_10 [d], 7-201[c] [2]; Farrell v
City of NeW. York, 49 AD3d 806, 807 [2d Dept 2008];.'Vertsbe_rger v Cily. of New York, 34 AD3d
i 453, 455 [2d Dept 2006]). _ ‘ | )
Here, the City prod_u&:ed_ acceptable proof that the subject property is not a one-, two- or
. three-family d\vzve_llingvused for residentiai purposes. Rather, it is a six story building‘eonsisting of .
‘ten apartments Therefore, the property is not exempt from hab1hty 1mposed by § 7- 210 of the
Admimstrative Code, and the prior written notice law'is mapphcable It therefore follows that the
~Big Apple map produced by the City has no relevance‘smee notice to the City is not at issue.

Previous courts have however recognized two exceptions to §7-210 for conferring

liability on the City; where the City causes and creates a dangerous condition or when a special
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| use conferred a special. benefit upon the City (see Yarborough y Czty of New YQrk, 10 NY3d 726,

[ 728 [2008], citing see Amabile v City ofBujfazo, 93 NY2d 471,474 [1999]). For the cause 'and_‘

E , create exception to apply, the injury must have resulfed from an affirmative act of negligehce by

the City “that immediafely results in the existence of a dangerous condition” (Y arb’orough, 10

NY3d at 728, citing Oberler v'City éf New York, 8 NY3d 888, 889 [2007] [emi)hasis omitted],

| quoting Bielecki v City of New York, 14 AD3d 301 [1st Dept 2005]).

| | ‘The speciai use doctrine “e_luthorizes the imposition of liability against any entity that |

“installs an object onto the sidewalk or roadway, for injﬁries‘arising out of circumstances vs"rhere_'

the -entity has beén permitted td interfere with a street solely for private use and convenience

which is in no way connected with the public use” (Posner v New York City Tr. Auth., 27 AD3d

| 542,543 [2d Dep_t20067], citing Kaufm‘an.v Silver, 90 N'Y2d 204, 207 [1997]; Ausdera_'n v cizy of
‘ A  New York, 219 AD2d 562, 563 [1st Dept 1995]). | |
Here, plaintiff avefs the City has made sbecial use of the subject sidewalk arid caused and
\ - created a condition which led to plaintiff’s accident and injury. Plaintiff produced a photo of the
aécident location, attached as Exhibit B to its oppositibn papers, which represents a square cut
out of the middle of ‘Fhe sidewalk with a circle in the middle. Plaintiff contends that this cqﬁld be
related to the City’s well monitors. - |

Although the City included a draV\}ing in its‘moving papers which evidence monitors-in
the area, it did not address the issue in those papers. Instead, the City indicated in itsi reply that
there-V\‘/ere' no well monitors in the area of plaintiff’s accident. In itst efforts to explain the '

~ . omission, the City contends that the well monitors are limited to the Bartlett Street side of the -

property and the accident occurred on the Harrison Avenue side of the property,
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However, the documentary evidence shows otherwise. Exhibit G, annexed to the rhotion,
includes a map which clearly shows a well monitér on Harrison Avenue near the corner of
Bartlett Street, proximﬁte to the location of the accident. Thus, questions of fact exist as to
whether the City caused and created the accident and whether its- speciél use of th¢ sidewalk
contributed to plaintiff’s aécident. Accordingly, the City’s motion for summary judgment is

deniedT
ENTER:

Hon. Reginald A. Boddie
Justice, Supreme Court
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