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SUPREI'vtE COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COJ\.1l\.1ERCIAL DIVISION PART 60 

IX!S REAL ESTATE CAPITAL TRUST 2007-HE·l, by 
COMPUTERSHARE TRUST COMPANY, NATIONAL 
ASSOCIATION, solely in its capacity as Separate Securities 
.A.dministrator, 

Plaintiff, 

-v-

INDEX NO. 

MOTION DATE 

652087/2014 -.-.-.-... ~~ ...................... _._._._ ............................... . 

NATIXIS REAL ESTATE HOLDINGS, LLC, 
DECISION AND ORDER 

Defendant. 

-----------------------------------------------------------------------------------X 

HON. MARCY S. FRIEDMAN: 

The following e-filed documents, listed by NYSCEF document number {Motion 003) 129, 130, 131, 132, 
133, 134, '135, 136, 137, 138, 141, 142, i43, 144, i45, 146, 147, 148, i49, 150 

were read on this motion for Leave to Reargue and Renew 

Plaintiff Computershare Trust Company, National Association (Computershare), the 

separate securities administrator of the residential mortgage-backed securities (RivfBS) trust at 

issue, IXIS Real Estate Capital Trust 2007-HEl, seeks leave to reargue and renew a motion to 

dismiss that was decided by this court's decision and order dated April 4, 2018. (NY Slip Op 

30590 [U], 2018 WL 1626405 [Sup Ct, Ne\v York County April 4, 2018] [prior decisionl) 1 The 

prior decision dismissed plaintiff's complaint as tlrne-barred. The complaint alleged fifteen 

separate causes of action against defondant-sponsor, Natixis Real Estate Holdings, LLC 

(Natixis), seeking to enforce Natixis's "backstop" obligation to cure or repurchase mortgage 

1 The court assumes familiarity with the prior decision, which sets forth the facts in detail. 
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loans upon the failure of fifteen separate originators to repurchase breaching loans that they had 

sold to defendant2 On this motion to reargue and renew, plaintiff seeks to reinstate its fourth 

cause of action against defendant for breach of its backstop obligation with respect to loans 

originated by First NLC Financial Services, LLC (First NLC), 

On the prior motion, Natixis argued that its backstop obligation is "derivative of the 

R&Ws at issue" and that plaintiffs claim therefore accrued at the time the representations and 

warranties were made. (Prior decision, 2018 \VL 1626405, at* 2, quoting Natixis's 1vlemo, in 

Supp, of Motion to Dismiss, at 10.) Plaintiff contended that "'no breach of Natixis's 

Independent backstop obligation occurred until the originators fr1iled to cure or repurchase the 

materially breaching loans,' and that such failure did not occur until 2014, when the originators 

were notified of the breaching Joa.us." (Id., quoting PL' s Memo. in Opp. to Motion to Dismiss, at 

8,) Plaintiff alleged that it had "sent notices of the breaches to the applicable originators and 

Natixis on January 31, February 10, and May 2, 2014." (PL's Memo. in Opp. to Motion to 

Dismiss, at 6.) It was undisputed that each of these notices was sent more than six years after the 

M2rt&@l~~~ .. JJ,C ( 151 AD3d 72 [1st Dept 2017] [B.NYM]), this court held that plaintiff had first 

notified tbe originators of breaching loans kmg after the statute oflimitations against the 

originators had elapsed, and that the backstop claims against Natixis "may not be sustained" 

because they "do not backstop a demand made on [the originator] when it \Vas obliged to 

repurchase." (Prior decision, 2018 WL 1626405, at* 3, quoting BNXM, 151 AD3d at 80.) 

2 In the governing agreements, each non-party originator of ihe mortgage loans made representations and wa:mmties 
regarding the g uality and characteristics of the loans, and agreed that if a breach of a representation or wammty 
"materially and adversely" affected the value of a Joan, the originator would cure the breach or repurchase the 
affected loan. Natixis agreed to "backstop" the repurchase obligations of each originator-----ie., to repurchase 
breaching loans if the originator did not (Prior decision, 2018 WL 1626405, at* L) 
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On this motion to reargue and renew, plaintiff asserts for the first time that Natixis's 

backstop obligation \.vith respect to loans originated by First NLC accrued not in 2014, but in 

2008, l\fore particularly, plaintiff claims that First NLC restated its representations and 

warranties regarding the mortgage loans in an Assignment & :Recognition Agreement (A.RA), 

and that First NLC listed the ARA_ as an executory contract in a bankruptcy proceeding that First 

NLC filed in 2008. According to plaintiff, First NLC "repudiated its contractual obligation to 

repurchase breaching mortgage loans on July 8, 2008," \.Vhen this purported executory· contract 

was deemed rejected by the bankruptcy trustee, (PL 's Memo, In Supp., at 4, 8,) Plaintiff 

contends that this repudiation triggered Natixis's backstop obligation with respect to the First 

NLC loans, and that the action is timely as to such loans because the action was commenced 

exactly six years after the repudiation. (Id. at 7-8; PL' s Reply Memo., at 1.) Natixis opposes 

plaintiff's ne-...v accrual theory on the merits, and disputes, among other things, that the ARA was 

n.~pudiated in the course of the bankruptcy proceeding. (Natixis's Memo. in Opp., at 1-2.) 

Natixis contends that plaintiff fails, in any event, to meet the standard for leave to reargue or 

renew. (ht at 1.) 

CPLR 2221 (d) (2) provides that a motion for leave to reargue "shall be based upon 

matters of fact or !aw allegedly overlooked or misapprehended by the court in determining the 

prior motion, but shall not include any matters of fact not offored on the prior motion." It is well 

settled that the purpose of a reargu.ment motion "is not to serve as a vehicle to permit the 

unsuccessful party to argue once again the very questions previously decided. Nor does 

reargument serve to provide a party an opportunity to advance arguments different from those 

tendered on the original application." Fql©Y.XJ~p~Jl~, 68 AD2d 558, 567-568 [1st Dept 1979] 
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AD3d 492, 492 fl st Dept 2016].) 

Pursuant to CPLR 2221 (e) (2) and (3), a motion for leave to renevv "shall be based upon 

new facts not offered on the prior motion that would change the prior determination ... and shall 

contain reasonable justification for the failure to present such facts on the prior motion." It is 

well settled that a motion for leave to renew must ordinarily "be based upon additional material 

facts which existed at the time the prior motion \?v'as made, but were not then known to the party 

seeking leave to renew, and, therefore, not made knm.vn to the court. Renewal should be denied 

where the party fails to offer a valid excuse for not submitting the additional facts upon the 

1-~illhmitL 99 AD3d 617, 618-619 [!st Dept 2012], iv denied in ll§ft, 4i~m_i.'HW~ i:rnmrt 21 NY3d 

921 [2013].) 

A court may ''in its discretion ... grant renewal, in the interest of justice, upon facts 

which were known to the movant at the time the original motion was made.'" (N~~;;i_~_i,LCi;.mx:tb, 

2001].) Like reargmnent, ho\vever, "[r]enewal should not 'be available where a party has 

proceeded on one legal theory ... and thereafter sought to move again on a different legal 

argument merely because he was unsuccessful upon the original application."' (N~~;,~mt£S?,\HltJ, 

99 AD3d at 619, quoting .h:~l~X.YJ~g.i;.h~, 68 AD2d at 568.) "Renewal is granted sparingly ... ; it 

is not a second chance freely given to parties who have not exercised due diligence in making 

their first factual presemation. Nor is it available to argue new legal theories '>vhich could have 

been previously relied upon but were not on the assmnption that what \vas submitted \Vas 

adequate." (1:f~11fLS?L\V~_in_b_(';r_g _ _Ly_J'.Y:an:;mU, 132 AD2d 190, 2 JO [1st Dept 1987], lv 9-falmi.~~_y~l 
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71 NY2d 994 [1988]; E~t<l_tl'; __ Qf!~IQ_Wn_yJ~YUmm1_Qrmm, 60 ADJd 481, 482 [1st Dept 2009], b'. 

On this motion, plaintiff claims that the court "overlooked the impact of First NLC's 

bankruptcy on Natixis's backstop obligation." (PL 's Ivfemo_ In Supp., at 7.f' This contention is 

without merit. As discussed above, plaintiff opposed the prior motion based on an argument that 

the backstop obligation was not trigg1:.~red until the originators failed to repurchase in response to 

breach notices served in 2014, within six years of the commencement of this action. Plaintiff did 

not distinguish between or among originators< In opposing the motion to dismiss, plaintiff did 

not advance any argument that a different trigger applied to Natixis's backstop obligation with 

respect to First NLC loans, and did not so much as mention First NLC's bankruptcy or a 

repudiation of its repurchase obligation.4 

Plaintiff thus advances an entirely new theory in opposition to Natixis's argument that 

plaintiffs backstop claim is time-barred as to First NLC loans< JVIoreover, as discussed above, 

plaintiff was aware of First NLC's bankruptcy at the time this action \Vas cornrnenced, and the 

purported repudiation of First NLC's repurchase obligation in the course of the bankruptcy 

proceeding occurred years before the briefing of the motion to dismiss. The facts in support of 

3 Plaintiff does not comply with the requirement ofCPLR 2221 (f} that "f aJ combined motion for leave to reargue 
and leave to renew [] identify separately and support separately each item of relief sought." The court nevertheless 
considers both branches of plaintiff's motion. 

4 It is noted that the complaint, dated July 8, 2014, and the amended complaint, dated November 6, 2015, pleaded 
service of breach notices on Natixis and "the applicable originators" on January 3 t and February t 0, 2014. These 
pleadings also noted that plaintiff did not send repurchase demands to originators "currently undergoing l 1quidation 
in bankmptcy," including First NLC. (Compl., 4fii 82, 83, n 3; Arn. Compl., 'f~ 77, 78 n 2, 80.) Neither of these 
pleadings made any reforence to the purported July 8, 2008 repudiation. In !he briefing of the prior motion, plaintiff 
was silent as io First NLC's bankruptcy and as to repudiation. Plaintiff also did not seek to distinguish First NLC 
from any other originator in discussing the accrual ofNatixis's backstop obligations. 
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plaintiff's current theory were thus knmm or could, with reasonable diligence, have been kno,vn 

at the time of that motion. 

In claiming that it should nevertheless be granted leave to reargue or rene\V in order to 

assert this new theory, plaintiff argues that it did not "focus on the impact of the bankmptcy" at 

the time the motion to dismiss was heard "because at that time the issue was whether the breach 

notices sent in early 2014 triggered Natixis's independent backstop obligation." (Pl. 's Repiy 

Memo., at 5.) Plaintiff further asserts that the Appellate Division decision in B.NXM "rendered 

the 2014 breach notices immaterial to the analysis while at the same time thrusting First NLC's 

bankruptcy back into the limelight." (Id.) As put slightly differently by p!aintit1~ the impact of 

the bankruptcy was not "germane to the issues being briefed by the parties" on the prior motion, 

(PL's Reply Memo,, at 6,) 

This argument cannot be countenanced. In BNYiv1, this Department held that a claim for 

a backstop repurchase obligation accrued only after the originator of the loans vwts notified, and 

failed to repurchase, when still legally obligated to do so. ( 151 AD3d 72, -~-IJP.X.~J BNYM 

represented a development of the law on the circumstances under which a repurchase notice 

could trigger a backstop obligation, It did not rnake an entirely different trigger-here, a 

purported repudiation by an originator of its own repurchase obligation-"suddenly relevant." 

(See PL's Reply Memo., at 5.) In responding to Natixis's challenge to the timeliness of the 

action, it was incumbent upon plaintiff to assert any basis it had for claiming that Natixis's 

obligation to backstop an originator's repurchase obligation accrued not at the time an originator 

failed to repurchase loans in response to a repurchase demand, but at some earlier time. Thus, as 

to First NLC, which, according to plaintiffs own pleading, was not served with a repurchase 

demand but was a subject of the motion to dismiss, it was incurnbent on plaintiff to assert its 
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claim that Natixis's backstop obligation accrued in 2008 at the lime of the purported repudiation 

of First NLC's repurchase obligation in the course of the bankruptcy proceeding. In short, 

plaintiff fails to advance a reasonable excuse for its failure on the prior motion to present the 

facts regarding the repudiatiorL Plaintiff also fails to make any shov • .ring that this court should 

exercise its discretion, notwithstanding this failure, to entertain renewal. 

In view of this holding, the court does not reach the merits of plaintiff's new accrual 

theory based on the purported repudiation. 5 

It is accordinglv herebv ORDERED that leave to reanrne and renevl is denied. J • ~ 
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s The court also need not and does not reach Natixis's alternative argument that the cause of action would in any 
event be time-barred based on plaintiff's allegations in the original complaint pleading Natixis's discovery of 
breaches morn than six years before the action was commenced. (See Natixis's Memoo in Opp,, at 10-l 1.) 
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