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SLPREME COllRT OF THE STATE OF Nfl:W YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 49 
-------------------------------------------X 
AH.KADY GllZOVSKIY, et al., 

Plaintiffs, 
-against-

VICTOR WEINGARTEN, et ttl., 

Def end ants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - -- -X 
0. PETER SHERWOOD, .J.: 

DECISION AND ORDER 
Index No.: 650143/2018 

Motion Sequence No.: 002 

Under motion sequence no. 002. defendants move to dismiss the complaint in its cntin:ty 

pursuant to CPLR 3211 (a)(l ). (a)(S ). and 3016(b ). J\s this is a motion to dismiss. the fa<.:ts arc 

taken from the complaint unless noted otherwise. 

I. Facts 

Plaintiffs Arkady ('"AG'") and Maksim Guzovskiy r·MG") are Russian businesspeople 

primarily involved in the Russian medical equipment industry (amended complaint iii, 20. 21 ). 

They also own minority interests in non-party JMW 75 LLC (id ~1i19,11 ). AG speaks English. hut 

does business in Russian (id ,; 21 ). Plaintiff Guzovskiy Family Irrevocable Trust {the "Trust") is 

a florida trust (id ii I 0). Plaintiff AG has a residence in Florida, and plaintiffs N. Y./\.G 

Investments LLC (''NYAG") an<l MLG Invest LLC ('"MLO'") are Florida companies (id ~I~ 9, P 

13 ). Defendant Victor Weing::u1en ("Weingai1cn'') is a New York residcnl and businessperson who 

has invested in both the taxi industry and real estate (id ii~ 2. 19). Weingarten is the managing 

member of defendant entity Joseph Wolf Group, LLC ('"Wolf Group'' or "'JWG")). which is the 

managing 1rn:mbcr of defendant entities 12 Wolf 88 LLC (""Wolf 88") and 166 \Volf 75 I.LC 

("Wolf 75"") (id. ii 14). Weingarten, via Wolf88. owns 59% of non-party East 88 Group LLC (id 

~! 16). Via Wolf75, Weingarten owns 96% of 'iOn-party JMW 75 LLC Ud. ~· 17). 

Having no prior experience in the New York real estate market. AG. and later MG. went into 

business with Weingarten on two prnjc<.:ts. ( 1) a rental to condominium conversion of a building 

located at 12 East 88th Street and (2) building improvements and subsequent conversion or rent 

stabilized units to market-rate units of the building located at 166 West 75th Street (id.~,~ 22-2
1
; 
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28). JM\V 75 ILC. controlled by Wolf 75, is the investment vehicle behind the latter project (id 

,,~ 26-27. 29). 

In March 2016, Weingarten issued a capital call lo the members of East 88 Project. and because 

he could not meet the capital call himscl( sought to borrow money from AG and MG (id al~:,; 2·;. 

30). AG and Weingarten discussed the terms of the proposed loans in Russian. and Weingarten 

orally agreed that he. or one of his companies \-vould pay back each of the loans within one year 

(id ··~131-34). 

Beginning in J\pril 2016. plaintiffs orally agreed to loan to Weingarten $24.487.500 through 

tin: diffen:nt loans (id.~ 36). The first loan has been repaid (id i137). The remaining unpaid loans 

arc as follows: 

April 25, 2016: $4,387,500 loaned by AG at an interest rate of5%, (Ex.I) 

May 26. 2016: $3.600,000 loaned by Trust at an interest rate of 7% (Ex. 2) 

July 18, 2016: $4.500.000 loaned by MG at an interest rate of 6% (Ex. 3) 

September 12. 2016: $5.000.000 loaned by MG at an interest rate of I 0% (Ex. 9) 

(id i:~r 39-54 ). In the case of each of these loans. one year has passed, the plaintiffs have demanded 

repayment. and Weingarten has rcft1sed to pay (id.). 

Despite representing to plaintiffs that the subsequent written promissory noks (the 

··Notes"") would ··contain similar language, and accurately rct1t"ct their oral agreement that the 

amounts would he repaid \vithin a year". Weingarten directed his allomcy, hie Twistc, to do 

otherwise (id ,I~) 65. 67). Only the documentation with respect lo the first loan contains the 

requirement that the loan be repaid \Vithin one year (id. ~~ 57. 62. 64, 67). Only defendants Wolf 

88 and Wolf 75. and not Weingarten individually, were made parties to the agreements, despite 

having no assets other than their respective interests in the real cstak projects (id ~ 63 ). AG did 

not read or have an attorney review the Notes (id. ir:r 68. 70). MG did not read or have counsel 

review the Notes, out <lid have a Russian attorney review them ·'for the limited purpose of 

facilitating the funds that [MG I loaned from Russia" (id. il 7l ). 

In April 2017. Weingarten refinanced both real eslate projeds in order lo avoid defaulting 

on a loan from Goldman Sachs for the East 88 Project (id i1i1 72-73, 75. 78). Goldman Sachs 

invested an additional $8 million in East 88 Project in exchange for a commensurate interest in 
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West 75 Project. thereby subordinating plaintiff.,;' interests in West 75 Project, an<l violating the 

terms oLIMW 75's LLC Agreement (id.~~ 75-77). 

Plaintiff brings the following causes of action: (i - iii) breach of contract against 

Weingarten and Wolf 88: (iv) breach of contract against Weingarten and Wolf 75: (v) fraudulent 

indtKement against Weingarten, Wolf 88. and Wolf 75; (vi) reformation based on fraudulently 

induced unilateral mistake against Weingarten. Wolf 88. and Wolf 75; (vii) damages upon 

reformation against Weingarten. Wolf 88, and Wolf 75; (viii - ix) breaches of fiduciary duty 

against Weingarten and Wolf Group: (x) individual liability for the dchts of the corporate 

delendants against Weingarten. 

II. StancfanJ 

On a motion to dismiss a plaintiff's claim pursuant lo CPLR § 3211 \a) (7) for failure to stale 

a cause or action. the court is not called upon to determine the truth of the allegations (see. 

Campaign j(,,. Fiscal /;;quity v State. 86 NY2d 307, 317 I 1995]; ] 1 Y Broadll't1)' Corp. r 

Alexander's. Inc .. 46 NY2<l 506, 509 [ 1979]). Rather, the court is required to ··afford the pleadings 

a Ii bernl construction, take the allegations of the i.:ornplainl as true and provide plaintiff the benefit 

of e\·ery pnssible inference !citation omillcdl. Whether a plaintiff can ultirnatdy establish its 

allegations is not part of the calculus in determining a motion to dismiss'' (EHC' Iv Goldman. Sachs 

& Co .. 5 NYJd 1 L 19 l2005j). The court"s role is limited to determining whether the pleading 

states a cause of action, not whether there is evidcntiary support to establish a meritorious cau" 

of action (see 011gge11heimer v Gin:::hurg. 43 NY2d 268, 275 fl 977 J: Sokol v Leader. 74 AD3d 

11 80 I 2d Dept 2010] ). ·'However. factual allegations that <lo not stale a viable cause of aclitH1 that 

consist of bare legal conclusion or that are inherently incredible or clearly contradiclcd by 

dnrnmentary evidence arc not entitled lo consideration" (Skilll!,wnes. I.LC v Hrol~V I ;\f) 2d 247. 

250 11 st Dept 20011 [internal citation omitted'). 

To succe<:d on a motion to dismiss pursuant to CPLR § 3211 (a) (I), the documentary evidence 

submitted that forms the basis of a defense must resolve all factual issues and definitively dispose 

of the plaintiffs claims (see. 511 W. 232"'1 Owners Corp. v .Jennifer Really Co .. 98 N Y2<l I 44, 152 

[20021: Blonder & Co .. inc.:. r Cilibank, .V.A., 28 AD3d 180, 182 l 1 ,a Dept 20061). A motion ll' 

dismiss pursuant to CPLR 9 3211 (a) (I) "may be appropriately granted only where tJ·. 

documentary evidence utterly refutes plaintiffs factual allegations, conclusively establishing a 
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defense a5 a matter or lav/" (Md 'ully V. Jersey Partners. Inc.. 60 AD3d 562. 562 [ l SI Dept. 2009}). 

The facts as alleged in the complaint arc regarded as true, and the plaintiff is afforded the benefit 

of every favorable infcrern:e (see Icon v Martinez. 84 NY2d 83. 87-88 11994]). :\lkgations 

consisting or bare legal conclusions as \veil as factual claims flatly contradicted by documentary 

evidence are nol entitled to any such consideration (see e.g Nisari v Ramjohn. 85 AU3d 987. %" 

[2nd Dept 201 l )). 

CPLR § 32 l l (a) ( l) docs not explicitly define ''documentary evidence.'' As used in this 

statutory provision .... documentary evidence· is a ·fuzzy tenn ·. and what is documentary evidence 

for om: purpose. might not be documentary evidence for another'' (Fontanella v John /Joe l, 73 

AD3d 78. 84 [2nd Dept 20101). "[Tio be considered 'documentary,' evidence must be 

unambiguous and of undisputed authenticity"' (id at 86. citing Siegel. Practice Commentaries. 

!VkKinncy's Cons. Law·s ofN.Y .. Book 7H. CPLR 3211:10, at 21-22). Typically that means 

·judicial records. as well as documents reflecting out-of-cmirt transactions such as mortgages. 

deeds. contracts. and any other papers, the contents of whid1 arc "essentially undeniable.' ''(id a~ 

84-85 ). 

Ill. Arguments & Discussion 

A. Breach of the Notes Against Weingarten, Wolf 88, and WoJf75 

1 Arg11me11ls 

Defendants lirst argue that 1he Notes, on their face. warrant dismissal because they plainly 

do not contain the requirement that they be repaid in one year (mem at 13 ). Rather, the plain 

language of the Notes slates that the principal balance is due when certain distributions are received 

from the real estate projects (id). These distributions have not occurred, so the balances are not 

due (id). Any rdiancc on the provision stating that payments should be made '·at a place and 

manner to be agreed to by the parties'" is misplaced because this provision refers to how payments 

are made rather than when (id at 14 ). Even if the court were to find the Notes lo be ambiguo~ii> 

and look outside their plain language, external evidence further shows that there was no one-year 

window for repayment (id). For example, documentary evidence shows that plaintiffs· lawyer, in 

fact. revic\vcd the Notes an<l proposed changes to thc timing ol'the intercst pay1m:nl, hut not to thc 

principal payment (id). Ir the parties had intended to include an essential provision. the Notes 

wnuld retkct it (id al 15, citing Vermont Tt!d<~V Bear Co. v 538 A1adison Realty Co .. l NY3d 470, 
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4 75 f2004 J ! .. courts should be extremely reluctant to interpret an agreement as impliedly stating 

something which the parties have neglected to specifically include"}). That a one-year repayrncnt 

was provided for in the note for the first loan. but not the subsequent others, strongly indicates that 

the parties "'knew hov.· to provide for a one-year repayment obligation where they intended to·· (id, 

citing Weingarten aff i1~1 45-46, exhibit 13 fNYSCEF Doc No. 44j). 

Defendants next argue that even if the focts alleged arc taken as true. the Notes contain 

broad integration clauses that bar reliance on prior or subsequent oral agreements. l he clauses 

state as ltlllo\vs: 

.. This note sets forth the entire understanding of the parties and supersedes all other 

agreements, \vritten or oral, bet ween the parties rdating to the subjed matter of this 
Note. Neither party has relied upon any statement or representation by lhc other 

party. or by any other person. except as shall be specifically mentioned in this Note. 

No amendment. modification. or waiver of any provision of this Note shall be 

cHe<.:tivc unless by written agreement signed by Borrower and Lender"' 

(id at 16. citing Weingarten all exhibit 1 lNYSCEF Doc No. 32j). The integration clause defeats 

any claim of an oral agreement (id. citing Gebbia 1• Toronto-Dominion Bank, 306 AD2d 37, 38 

11 st Dept 2003 I; /Jostwick ,. ('hr isl hi an ( Jth. Inc .. 91 Ad3d 463. 464 [ l sl Dept 2012 J. In any event, 

plaintiffs" argument makes no sense the various loan agreements were entered into over time 

pursuant to the capital needs of the projects: delcmlants would not have agrccd in April 2016 

make ft1tun:. m:cd-based loans in the amount of $24, 487,500 (id at 17). Defendants also note that 

plaintiffs. in their original complaint. omitted the existence of the first loan containing the onc­

ycar repayment provision and now attempt to "invent" a new story (id al 17-18: compare 

complaint ~I 40 with amended complaint~! 36). 

Finally, defendants argue that the daims against Weingarten individually should be 

dismissed because he was not a party to the Notes (id at 18). Plaintiffs cannot rely on any purported 

oral agreement because it is barred by the integration clauses in the Nott:s. and ·'filf the parties 

intended Weingarten to be personally liable on the notes they would have made that clear in the 

written agreements (id, citing EB Ink Tech .. LJ,C v Lamocu Holdings. U.( ·. 2016 N. Y. Misc. 

LEXIS 44 U, at* I 9-20. 2016 Slip. Op. 32339fU], at* 11-12 [Sup Ct NY County. Nov. 28, 2016 '.· 
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Moreover. the Statute of Frauds requires that guarantees '"to answer for the debt. default or 

miscarriage of another person" must be in writing (id at 19, dting N. Y. Gen. Oblig. L. § 5-701121). 

In opposition. plaintiffs contend that the documentary evidence, in fact. supports the 

position. ··The Notes ... contain a provision which provides for the separate oral agreement reached 

here concerning the manner of repayment" (opp at 14). The provision providing for the ""remaining 

principal balance"' to be paid 15 days atkr receipt of "sufficient distributions'" refers lo principal 

still owed after the time specified for repayment in the separate oral agrec1m:nl (id al 14-15). 

Plaintifls also contend that dctcndants arc wrong about the Statute or Frauds. '"Under New 

York hm. an oral promise made by one party to pay fr)r benefits pro\'ided to a third party is not a 

promise lo pay the debts of that third party and does not fa!! within the statute or fram.ls provision 

of the New York General Obligations Law" (id. at 15, citing Nakamura 1• FuP, 677 NYS2d 1 U, 

I 15 [I st Dept 1998]). There is no violation of the Statute of Frauds because the alleged agreement 

is a direct contract. not a guarantee (id. at l 6, citing (io/di;tein t' CJBC I.florid Mk1s. Cori 

60J903i02, 2003 WL 25780816 [Sup. Ct. N. Y. County, Oct. 19. 2003 I). The Statute of frauds 

would not apply to an oral contract to repay \Vithin one year. But even so. plaintiffs ""alleged the 

requisite clements to cstop defendants· evocation of the statute or frauds defense'" (id). The cases 

cited by defendants arc distinguishable hecausc unlike here. there \Vas no evidence of an oral 

promise (id at 17, citing e.g. Uc/11111a11 v GrossbarJ, 129 AD2d 437, 438 llst Dept 1987]). 

In reply, defendants point out that plaintiffS' assertion that the Notes ··contain a provision 

which provides fix the separate oral agreement reached here concerning the manner of repayment" 

is inconsistent with plaintiffs' fraud claims in that while plaintiffs arc now arguing that the Notes 

contain a provision reflecting the parties' intention to work out the timing of payment through a 

separate oral agreement. tlK' fraud claim accuses Weingm1en of a ""bait and switch'' resulting · 

Notes that do not reflect the parties· agreement (reply at 3). In any event, the ""place and manner'" 

provision docs not refer to timing and that argument is inconsistent with the normal use and 

definition or the word ··manner"', which refers to ''a way of doing" something (id at 4). Because 

the oral agrc-emcnt allegedly occum:d before the Notes were executed. the timing or payment 

cannot be a term ·'to be agreed lo., in the future (r id). The ··remaining principal balance" cannot 

mtan \vhat is kil alter repayment in one year tecause if tlrnt requirement existed, there would he 

no ""remaining principal balance'' to be repaid "Her distributions from the project (id. at 4-5). 
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Defendants also argue that plaintiffs attempt to circumvent the integration clause by 

arguing that "Weingarten's agreement to repay \vithin one year is nol an ·amendment. 

modification. or waiver' of any provision of the Notes" (id at 5. citing opp at 9). However. the 

integration dausc is not so limited and also incluues prior agrecmenb. statements. or 

representations (id). 

With respect to the claims against Weingarten individually, defendants note that plaintiffs 

fail to address the e'ffcct of the integration clause. Plaintiffs' contention that the alleged agreement 

was a direct contrad rather than a guarantee for purposes of the Statute of Frauds fails because ti· 

actual borrowers under the Notes are Wolf 75 and Wolf 88. As a third party. Weingarten could at 

most be a guarantor (id at 6 ). Nakamura and Gohl<;fein arc distinguishable because they do not 

represent situations where the plaintiffs are attempting to hold a third party liable (id). 

2. /Jiscussion 

To sustain a breach of contract cause of action, plaintiff must show: (I) an agn:emcnt; (2) 

plainlift's perfommnce; {3) defendant's breach of that agreement; and (4) damages (see Furia v 

Furia. 116 AD2d 694, 695 [2d Dept 19861). "The fundamental rule of contract interpretation is 

that agreements are construed in accord with the parties' intent ... and' [tjhc best evidcm:e of what 

parties to a written agn:e1nent intend is what they say in their writing· .... Thus. a written 

agrccmcnl that is clear and unambiguous on its face must be enforced according to the plain tcnr,"·· 

and extrinsic evidence or the parties' inknt may be considered only if the agreement is ambiguous 

linternal citations omittedr (RiFcrside South Planning Corp. v CRP/Extell Riverside LI', 60 ADJd 

61. 66 11 st Dept 2008 j. afjd 13 N Y3d 398 [2009 j). Whether a contrnct is ambiguous presents a 

question of law for resolution by the courts (id. at 67). Courts should adopt an interpretation of a 

contract which gives meaning to every provision of the contract, with no provision ldl withoul 

force and effect (see IUvl I./ FK Corp.\' Hank One 'frusl Co., NA., 37 AD3d 272 fist Dept 2007j). 

The complaint alleges four agreements. each consisting of a written promissory note with 

the entity borrower. and a separate oral agreement with Weingmien that he, personally. would be 

responsible for paying the balance of the Notes within one year. Plaintiffs alh.:ge that the' 

performed by providing the mom:y pursuant to the lenns of the Notes. The breach alleged consi:,is 

of detendants' failure to repay the loans within on year but each of the four unpaid Notes provides 

that "[tlhe remaining principal balance shall be repaid by Borrower to Lender within fifteen (15) 
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days following receipt by East 88 Group LLC (''East 88") of surficicnl distributions from JMW 88 

LLC .. (Weingarten A11o Ex I. 2. 3 and 9). MoreoveL the written Notes came later in time than 

the alleged oral agreement and contain an integration clause. The claims were brought against th1..: 

enlily borrowers. as \-vcll as Weingarten himsc!C who was not a party to the Notes. but who did 

alkgl:d!y make the oral promise. 

If the integration clause bars rcliam:e on prior oral agreements. there could not have bt!en 

a breach even giving plaintiff the benefit of every inference, and the documentary evidence \Vould 

dcfoat the claims for breach of contract. The integration clause in each Nute states that the Nntc 

··supersedes all other agreements. written or oral ... Neither party has rdied upon any statement or 

representation by the other party. or by any other person, except as shall he speciJically mentioned 

in this Nole" (Weingarten aff, exhibit 1 ~· 5 [NYSCEF IJo<: No. 32]). The clause is clear. (see 

Bosfli·ii:k. 91 AIJ3d at 464 ). 

As to the claim that "Wcingarten's agreement to repay within one year is not : 

·amendment modification. or waiver' of any provision of the Notes'" (opp at 9), this assertion 

selectively cites the clause and ignores the rest of the paragraph referring to prior agreements. 

Plaintiffs' arguments that the portion of the Notes containing language referring lo repayment "'al 

a place and manner to be agreed to by the parties·· actually provide fur repayment to he determined 

hy a side agreement. ignores the plain text of the sentence in which it appears. The sentence refers 

to monthly or quarterly .. interest only"' payments (st>e Weingarten Affil Ex 1, 2, 3 and 9). Plaintiff 

also ignores the very next scnten<:e which sets forth \Vhcn principal will become pay;iblc (.\'t'l' id.). 

The first through fourth cause of action shall be dismissed. 

B. Fraudulent Inducement Against Weingarten, Wolf 88, and \\'olt' 75 

I. Argumenfs 

Dc!endants first argue that plaintiffs· reasonable reliance argument is contradicted by the 

written documents ( mem at 20. citing Perrolti l' Becker. (i~rnn, Melamed & lif1{ffly /,LP, 82 J\ D3d 

495, 498 11 st Dept 2011] I "'This Court has repeatedly held that a party claiming fraudulent 

inducement cannot be said to have justifiably relied on a representation when that very 

representation is negated by the terms of the contract executed hy the allegedly defrauded parly."J; 

Daily News. ! .. P. r Roclrwe!l Int'/ ( 'orp .. 256 AD2d 13, 14 r I st Dept 1998]). Defendants also argue 
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that plaintiffs' fraud allegation lack lhc necessary particularily. For example. they fail to address 

"'ho\.\ \\:'cingartcn could have intended to deceive them into thinking the notes had a onc~ycar 

repayment obligation by providing them ... written agreements with no such obligation" (id). 

hnally. dekndants note that the argument that a promise was made y.,·ithout the intent to perform 

is insu11icicnt to support a fraud claim (id. at 20-21 citing Manas v VMS Assoc., !JC. 53 AD3d 

451. 45411 st Dept 20081 l .. general allegations that defendants entered into a contract while lacking. 

the intent to pcrtl:mn it. .. arc insufficient to support the fraud-based claims""!). Plaintiffs cannot 

rely on the excuse that they did not read the documents because '·lrlartics to a contract. particularly 

S()phisticatcd parties. have an obligation lo exercise ordinary diligence in ascertaining the terms•·; 

the contracts they sign'" (id at 21. quoting VI'S Fin. Inc. v Ins. Se1Ts. Corp., 2012 N.Y. l\1isc. 

LEXIS 6915 at * 12-13. 2012 NY Slip Op. 339341 U] at *9 f Oct. 5. 20 l 2 I). 

In opposition. plaintiffs contend that they have alleged fraud with the requisite 

particularity. w'hich plaintiff characteri1cs as ""sufficient detail to clearly inform defendants or the 

substance of the claims against them·· (opp at 19-20, citing Bernstein \'Kelso & Co., 23 l i\D2d 

:; 14. 320 11 st Dept 19971). In response to defendants' argument regarding plaintiffs' failure to 

explain how Weingarten could have intended to deceive when he provided documents containing 

no one-year repayment obligation. plaintiff;; aver that "an inference of fraudulent intt:nt may be 

established either (a) by alleging facts to show that defendants had both motive and opportunity to 

commit fraud, or (h) hy alleging facts that constitute strong circumstantial evidence of conscie .... , 

misbehavior or recklessness·· (id at 20 n 3, citing Naviganl Consulting. Inc. 1· Kosrakis, No. CV-

07-2302[ CPSl[JMAI. 2007 WL 2907330 (ED NY Oct. 4, 2007]: Hradbwy v P1N Pub!~'< Co .. No. 

93-CV-552l[FBj, 1998 WL 3866485, at *7 pm NY July8. 19981). The allegations from which it 

can be inferred that Weingarten did not inknd to keep his promise when made. meet this criteria 

(id al 21 ). 

Plaintiffs also contend that the complaint alleges the required ··rational basis'' for inferring 

that plaintiff-,;· reliance was reasonable that they Jacked experience in the real cstak business 

and thus. whether plaintiffs reasonably relied is a question of fact (id at 23, quoting Regency 

Found. I' Robson, 14 Misc. 3d l 2091 A], 836 NYS2d 489 [Sup. Ct. NY County 2006]). Defendants 

never advised plaintifls to consult an American lawyer (id. at 24). Because the complaint allcf 

that the Notes state that ''l tjhc amount owed ... shall be repaid ... at a place and manner to be agreed 
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to by the parties''. the written documents do not conflict with the oral agreement (id, citing 

amended complaint 'Hif 85-86 ). The cases cited by dctendants, eg. Paolli. arc distinguishable 

because 11LH1e of those cases involve circumstances in which a defendant reached an oral agreement 

in one language and attempted to manipulate the agreement by having it translated ditlerently irit() 

a second language (id: 8~ AD3d ut 495). \\/ithout explaining further, plaintiffs also argue that 

because this is nut a mere lac.:k or intent to perfrirm. hut a ··misrepresentation of existing fact". the 

fraud claim is not barred on those grounds (id. at 24-25 ). 

In reply. delendants argue that "reasl}nable reliance is negated as a matler of lav .. where an 

oral representation conflicts with a written agreement" (reply at 6 ). Plaintiffs needed only to read. 

or have someone else read, the Notes to learn that they did not obligate Weingarten personally, in 

one year or otherwise (id. al 7). Perotti is instructive because it involves a contract bdwcen 

plaintiff and a rnmpany, as well as an alleged oral agreement with two individuals. The First 

Department held that plaintiff could not have reasonably relied on the individuals· oral promise 

when the written agreement provided for the means of payment (id at 7-8; 82 AD3d at 49) ). 

Plaintiff<;' citation lo I h~v is irrelevant because it involved the renewal of an existing insurance 

policy. and the court hd<l that a renewal policy ''implies that the terms of the existing policy arc to 

be continued'' (id. at 8; 77 NY at 235 ). There is no such renewal here. 

Defendants also reiterate their arguments regarding plaintiffs' failure to plead fraud with 

particularity and note that plaintiffs resort to misrepresenting the alleged ··1irst loan" to 

Weingarten. That loan was not, in fact, to Weingarten. but to the Wolf Group. It was the Wolf 

Group ''ho paid the note. not Weingarten (hi. al 9, citing Weingarten afC exhibit 13 jNYSCEF 

Doc No. 44 j). Defendants also note plaintiffs' failure to address their arguments regarding the 

insunicicncy of the daim that Weingarten never intended to perform (id.). 

2. Discussion 

"'To stute a cause of action for fraud. a plaintiff must allege a representation of material 

frtcL the fhlsity or the representation. knowledge by the party making the representation that it was 

false when made, justiliable reliance by the plaintiff and resulting injury" (Kaufinan r Cohen. 307 

A D2d 1 13. l 19 [ I st Dept 2003 J citing Monaco v Nel1' York Unir. Med. Ctr., 213 A D2d 167, 169 

[I st Dept I 995]. Iv. denied 86 NY2d 882 [ 1995]; Callas v Eisenhi:rx, 192 AD2d 349. 350 [!st 

Dept I 99Tj ). "In a rrauduknl imluu:mcnt daim. the ullcgcd misrepn:scntalinn should he Olll' ~)r 
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lhl'n-prcscnl foct. which \VOuld be c:xtrane{lUS to the contract and involv<..· a duty scpnrate from or 

in addition to that impnsed by the contract ... and not merely a misn:prcscntcd intent to pcrf'txm" 

(/fm11!u1me Uro111) i· RR/': /'e11111res. 7 J\D3d 320. 323-24 j lst Dept 20041 lcitations omitted I: .lt'L' 

also L\l Bldrs. & . l.\s11c. Inc. \' U11dnff. 67 1\D3d 738. 741 12d Di.:pt 200711 .. !a] pn:scnt intcnt 

to dccl'in .. · must he alleged and a nK're misrepresentation of rm intention ln perform under thi.: 

contrncl is insunicicnl to allege lh1wr1i. Repn.:scntations or opinion. L'Vl'll as to matters or foci. 

arc 111.ll representations and arc not actionable unless guarnntccd (.\e1' l.lm:i ,. Hrooks. 54 AD2d 

1057 ll97lij. af/d43 NY:?d 778 11977J: J/1111. MC!llllic lh'd \ff.~. (·mp.\' /)oh/ls .. 253 NY..)!:~ 

I I 930li. 

l'PlJ{ 301(> (h) als11 provides that .. [wJht.:n: a cause nf action or defense is based upon 

misreprest.:nlation. fraud. mistake. willful del'ault. breach of trust or undue inlluencc:. the 

circumstances constituting the wrong shall be stated in detail'·. 

Plaintiffs allcgl: in the complaint that bdurc the parties cntcn:d into the Notes. ··Weingani:.~n 

agrl'Cd that he. personally or through his companies. would repay 1:;.1ch of the loans within one 

year·· (complaint~: 14 ). l lowcvcr. a promise to pay is nnl a statement nl'present foct bul a slakmc1H 

01· future intent (see .1..M. Hui/ders & As.mes .. Inc. v. Lindner. 67 J\D3d 738. 742 [20091). Plaintiffs 

have failed to adequately allege a misrepresentation .. Even if plaintiffs had adequately alleged a 

misrepresentation. ·'the general merger dause in the Note would exclude parol evidence of i~. 

and the contradictory provisions in the Note would negate justifiable reliance·· ( VFS Fin. Inc.· v 

Jn.,wvnLe Servs. Corp .. 2012 N. Y. Misc. LEXIS 6915. * 12-13, citing Marine .Midland Bank NA. 

i· Walsh. 260 AD2d 990. 689 !Jd Dept 19991; AFG Industries. Inc. v Empire Glass Co. 226 AD2d 

487 12d Dept 19961; Perrofli, 82 AD3d at 498-99). 

\\.hik it is lrul.' thitt on a motion to dismiss fnr failure to state a cause (lf action ... a plaintiff 

need only plead that he relied on misrepresentations made hy the defendant since the 

reasonableness of his reliance lgenerallyj implicates fadual issues whose resolution vvould be 

inappropriatt: at this early stagt: .. (Regem:v Found, 836 NYS2d al 489). conflict between the 

alleged oral statement and written agreement may preclude a finding or reasonable reliance as a 

matter of law (Perro/Ii. 82 ADJ<l at 498 [''This Court has repeatedly held that a party claiming 

fraudulent inducement cannot he said to have justifiably relied on a represt.:ntation when that ve;) 

representation is negated by the tcnm of a contract executed by the allegedly defrauded party.'} 
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see also .\'kil/games LU'. I AD 3d at 250 ["factual allegations that ... an: clearly conlradicte<l b_\ 

documentary e\·idence are not entitkd to co11sidcrationj). In l'erolfi. the plaintifL a sophisti1:atcd 

investor. sued for fraudulent inducement based on allegations that two of the parties to ti·· 

agreement individually agreed to pay him a difkrent price for certain shares of stock than was 

indicated in the written agreement. The court found that ··under any interpretation or the proposed 

pleading. it is impossible to conclude that plaintiff~ a sophisticated investor. reasonably relied on 

f delendants" I alleged representations ... plaintiff fails to explain hmv he acted reasonably when he 

executed a writing which. on its face. contradicted those representations and was highzv prejudicial 

to him" (Perrolli. 82 AD3d at 498). 

I kn:. plaintiffs. sophisticated businessmen (see amended rnmplaint •; 20). attempt to 

explain that they acted reasonably because they trusted \:Vcingartcn and did not know what the 

contents of the signed written agreement were, since they did not read it and could not read it 

because their nati vc language is Russian and the agreements were in English. /\s:.mming these fac; 

;11leged to be true. it is still not reasonable to infer that a sophisticated businessp(.-rsrm's f<.1ilure to 

ascertain the contents of the documents he was signing would be j usti fiahlc (because .. a party who 

signs a document is conclusively bound by its terms absent a valid excuse for having failed to read 

it'. Bishop v },Ja11!!1'. 33 AD 3d 497, 500 I lst Ocpt 2006]. afid 9 NY 3d 910 f2007] [Plaintiffs arc 

··n:sponsiblc for their signature[s] and [are} bound to read and know what !theyl signed.'' id. at 

-+99]: !see also VFS Fin. Inc.. 2011 N.Y. Misc. LEXJS 6915 at *12-131). 

While scicntcr docs not need to be alleged with pai1icularity. plaintiff must allege a strong 

infert:nce of present intent to deceive. I lcrc. plaintiff alleges that W1:ingarten "'was unhappy .. with 

the written terms of the first loan, subsequently directed his attorney to drail documents that did 

not rdkct the oral agreement, and then failed to bring this fact to plaintiffs' attention (amcnd1 · 

complaint ii'' 65-67.). While an inference of intent may be drawn from the facts alleged, they do 

not strongly suggest motive. conscious misbehavior, or recklessness (Navigant Con.\'ll/Jing, Inc. 

1007 \VL 2907330). 

lkcaus-.: plaintiff" have failed to adequately alkgl' tlw ekmenls or fraudulent indlll.:cmenl. 

1hc lil"t11 claim may be dismissed. 
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C. Claims for Reformation Based on Fraud Against Weingarten, Wolf 88, Wolf 75 
1. Arguments 

lkfondanls argue that the claim fi:>r reformation should be dismissed because. as discussed 

ahove. the fraud claims fail, hut even if they did not. plaintiffs have not shown .. in no uncertain 

terms ... exactly what \\-as really agreed upon between the parties" (mem at 22. quoting JYilliam J> 

Pahl Eq11ipmt!nl Corp. r Kassis. 182 AD2d 22, 29 [1st Dept 19921). Plaintiffs' reckless failure to 

review the d0<.:umcnts docs not entitle them to reformation. 

Plaintiffs contend that. as discussed above. they haw sufficiently pied fraud. In rcspons" 

to dckndanls' attack on the reasonableness of plaintiff<>' reliance, plaintifts argue that omission to 

read a document docs not bar relief (opp at 26. citing Alhany ( 'ity Sav. Inst. r Burdic:k. 87 '.'JY 40 

f 188 I I). The question of reliance should be left to a tinder of fact (id at 27). 

In reply. defondants reiterate their position regarding the insufficiency of the fraud claims. 

and that plaintiffs were not mistaken but merely neglectful in understanding a contract before 

signing it (reply at 9). 

]. Discussion 

A claim for reformation of a written agreement must be grounded upon either mutual 

mistake or fraudulently induced unilateral mistake (Urea/er New York Mui. Ins. Co. l'. (Jnilt·d 

,\'tales Umleniriters ins Co .. 36 AD3d 44 L 443 [1st Dept 20071). i\s discussed abuve, plaintills 

failed lo adequately plead fraudulent inducement. so the claim l{>r reformation hased on fraud 

(sixth and seventh causes of action) may also be dismissed. 

D. Breach of Fiduciary Dutl Ag•1inst Weingarten and Wolf Group 
I. Argument 

Defendants argue that there was no fiduciary relationship between plaintifls and 

Weingarten or the Wolf Group in connection with the West 75 Project- they were not even parties 

to the agreements. NYAG and MLG were pa11ies to the agreements, but \Vi th Wolf 75, \Veingarten 

or the Wolf Group (mt:m al 23). The agreements created economic interests in Wolf 75, but not a 

fiduciary relationship with Weingarten or the Wolf Group (id, citing Amlejo Corp. v South St. 

St!oport Ud P 'ship, 40 AD.1d 407, 407 llst Dept 20071). Plaintiff5 do not allege a ''rclationsh:;· 

of higher trust" beyond making conclusory statements about how they "reposed complete trust and 

confidcrn:c in" Weingarten (id at 24). 
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Defendants also argue that their actions in l:Onneclion with the mezzanine loan would not 

amount lo a breach of li<luciary duty even if such a duty existed. Plaintiffs do not allege facts 

showing actual misconduct (id). The documentary evidenl:c shows that defendants consented It' 
t 

anJ actually took part in <irrnnging the mezzanine loan (id. citing Weingarten atn!i! 25-27. exhinit 

11 INYSCEF Doc No. 42j). rhe allegation that ""fJ\Gj objected'' does not specify the time. place. 

manner. or what exactly he o~jecled to (id. at 25. citing amended complaint if 75). Although 

plaintiffs allege that ·'\Veingarten has not shared with lAGl or lMGJ the complete documentation 

concerning the mezzanine loan". they do not allege that they requested that information and were 

denied. In fact. they had full access to information from the manager-developer ol the project (id. 

citing amended complaint, 77: Weingarten affi! 34. exhibit 11 INYSCEF Doc No. 42]). Plaintiffs 

also allege that the me:1.1:anine loan was in violation of the JMW 75 LLC operating agreement 

without furtht·r detail. but no plaintiff is a party to that agrcernenL and in any event, plaintiffs do 

not assert a breach of contract claim \vith respect to this agreement (id., citing amended complaint 

~i 7(,: Weingarten arri1 19). The hreach of fiduciary duty claim must he dismissed if it is alsc ·d 

breach of contract (id, citing Celle v Barclays Bank I'U', 48 AD3d 301. 302 llst Dept 20061 

I dismissing cause of action for breach of fiduciary duty where it was based on same facts as breach 

of contract claim l). Finally. if Weingarten had not taken on the loan. the project, which plaintiffs 

had invested in, \vould have completely gone under. There lrns been no misconduct alleged. 

Damages arc premature and speculative because the pr~jects are still ongoing (id. al 26). 

In opposition, plaintiffs contend that a tidudary relationship exists hecause AG and MG. 

foreigners unsophisticated in the New York real estate business, relied on Weingarten, a 

"prominent New York real estate investor. .. to properly document the agreement that they had 

reached in Russian·' (opp at 18, citing amended complaint ~\ii I, 19-2 L 25, 28). Fm1hcrmore. 

'"Wcingai1cn, through Wnlf 75, controls JMW 75 LLC. which is the entity hehind the West -;-' 

Project. \Volr Group. as managing member of Wolf 88 and Wolf 75. owes fiduciary duties'' (id. 

citing amended complaint~~ 14, 17, 26. 137-39, 146-48: Pokoik v Pokoik. 115 AD3d 428. 429 

[ 1 sl Dept 2014 I). Plaintiffs also contend that the complaint alleges a breach by pointing to the 

allegations concerning Weingartcn·s improper direction to his attorney to prepare documents in 

contravention of what the parties agreed to orally, that Weingarten misled plaintiffs as to the 

contents of the written documents, and that .. against objection, Weingarten encumbered the \Vest 

75 proj(·et with a massive loan'' without revealing the loan's specific terms to plaintiffs (id at 19. 
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citing amended complaint '!'i 5. 6, 32. 60-61. 63. 65. 68-69, 70-Tl, 75, 77). As fr1r damages. 

plaintiffs contend that AG has been damaged in the amount of $1 million and Mei in the amount 

or S400.000 by the subordination of their shares (id). 

In reply. defendants reiterate that plaintiffs have failed lo allege any facts supporting th1.: 

assertion that defendants ov."cd a fiduciary duty. or that they engaged in any misconduct 

constituting a breach. Plaintirfs do not even make clear which defendant owes fiduciary duli~s to 

\vhich plaintiff (reply at l 0). Plaintiffs allege that JWG. "as managing member of Wolf 88 and 

Wolf 75. owes fiduciary duties''. but none of the plaintiffs are partners or members ofthosc entities 

(id). PlaintilT has not shown any legal relationship to Weingarten. im.lividua!Iy. (id). In J>okoik 

and 0111 oft he Box J>rumotiuns. LLC v Kosschirski (55 J\.D3d 575 f2d Dept 20081). the parties were 

partners in the same company, unlike here (id.). 

2. Discussion 

In order to establish a breach of fiduciary duty. a plaintiff must prove the existence of a 

fiduciary relationship, misconduct by the defendant, and damages dirct:lly i.:aused by the 

defendant's misconduct (Pokoik. l 15 J\D 3 at 429). A fiduciary relationship is grnunded in a 

higher kvcl of trust than exists het\vcen those engaged in arms-length transactions in the 

marketplace (Oddo Asset Afanagemenf \'Barclays Bank PLC. 19 NY3d 584 [2012j). A fo.lt11.:iary 

is "hdd to snmething stricter than the morals or the market place. Nol honesty alone, but t\-...:. 

punctilio ol' an honor the most sensitive .. (Afeinhard v Salmon. 249 NY 458 11928)). The fiduciary 

is bound lo exercise the utmost good faith and undivided loyalty to the principal throughout their 

relationship (Sokolcdtv Harriman Es/ales Dewlopmenl Corp .. 96 NY2d 409 [2001 j). 

The detcm1ination of whether a fiduciary duty exists is ·'necessarily fact-specific" and 

looks lo whether the relationship is "grounded in a higher level of trust than normally present in 

the marketplace bct'.vecn those involved in arm's length business transactions" Oddo Asset A{.f.;f .. 

19 NY .1d at 593 I internal quotation marks and citation omitted]). J\ fiduciary relationship may be 

found where a party "is under a duly to act for or to give advice t<x the benefit or another upon 

matters within the scope of the relation." or '"when confidence is reposed on one side and there is 

resulting superiority and intlucncc on the other'' (Roni !JC I' Arj{t, 18 NY3d 846, 848 (20 l L\ 

Although --a contractual relationship is not required for a liduciary relationship. 'if !the parties] do 

not t:rcatc their own relal ionship of higher trust, courts should not ordinarily transport them to the 
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higher realm of relationship and fashion the stricter duty for them"' (Oddo Asset ;\f.<.<r, 19 NY3d 

at 593. quoting :\orlheast Gen. Corp" 82 NY2d at 16:2). 

The threshold issue is whether Weingarten and Wolf Group owed fiduciary duties t'~ 

plaintiffs in their capacities as managing members of Wolf 75 (amended complaint~~ 139, 148). 

Managing members oflimited liability companies owe fiduciary duties to non-managing members 

( f>_okoik, 115 AD3d at 429). Plaintiffs allege in the complaint that Weingarten is the managing 

member or Wolf Group, and that Wolf Group is the managing member of Wolf 75 (amended 

complaint iiil 137, 146). It appears from the allegations in the complaint that plaintiffs AG and MG 

claim to have an interest in both Wolf 75 and JMW 75. the entity behind the West 75 Project (id 

[alleging that plaintiffs AG and N)'/\CL as well as plaintiffs MG and MLG arc ""minority 

pmlicipants" in Wolf 75, \.Vith --no management or decision-making role ... and incomplete access 

to company records"]; id ~- 17 !"Weingarten. through Wolf 75, owns 96.2% of JMW 75 LLC 

except for small percentages of that interest \Vhich Weingarten conveyed to J\rkady and 

f\-faksim :· 1 ) . 

Defendants offer the West 75 Project agreements (Weingarten aff, exhibits 7, 81 NYSCEF 

Doc Nos. 38. 391) in supp011 of their argument that neither AG and NYAG, nor MG and MLG, 

can allege that they wen: partners with Weingarten or Wolf Group in the West 75 Project (mem at 

2J ). The documents irrefutahly indicate that the parties to those agreements are NY AG. MLG, and 

Wolf 75. Neither Weingarten, nor Wolf Group, the named defendants to the causes of action fr.ff 

breach of fiduciary duty, arc parties to the agreements. The only other basis alleged in support of 

a fiduciary relationship is perhaps the degree of trust lhal AG and MG placc<l in Weingarten given 

their purported lack or sophistication. But this alone is insufticicnt to establish a fiduciary 

relationship. especially given plaintiffs' failure to refute the statements as to AU and MG's level 

ol" sophistication and language abilities in the Weingarten aff (see NYSCEf Doc No. 3 l .,-~ 4, ~,): 
Nor do plaintiffs rebut the documentary evidence showing that no fiduciary Julies would have 

been owed by the named defrndants. Therefore. the eight and ninth causes of action for breach of 

fiduciary duty shall be dismissed on the documentary evidence. 
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E. Piercing the Corporate Veil 

J. Arguments 

Ddendants argue that plaintiffs must pierce the veils of Wolf 75. Wolf 88, and then JWG in 

order to reach Weingm1cn (mem at 28). The allegations that Weingarten "dominates and controls" 

the corporate defendants. as \\dl as that .. the domination was used to <:ommit wrongdoing against 

Plaintiffs" arc condusory (id. at 28-29. citing amended wrnplaint 157-58. 161 ). Defendants 

compare the allegations made to those made in Hoard oj) .. 1grs. <~(the Ganw:roort Condomini11111 I' 

325 IV<.'.\'f 13th. U,C. 121 AD3d 554, 554 {1st Dept 2014) and Albstein I' Elany Co111r. Corp .. 30 

AD3d 210 (I st Dept 2006), and contend that the allegations in the complaint in this case are weak_, 

even than those dismissed in lhe aforementioned cases. 

In opposititin. plaintiffs contend that they have sufficiently pied a veil pien:ing: claim. and 

compare this <:asc to Grammas v f,ockwood Assoc .. LLC (95 AD3d 1073, 1075 [2d Dept 2012]) 

and Rosselli 1• Ambulatory Surgc1T Ctr. o(Brooklyn, /J(' ( 125 AD3d 548, 549 11 st Dept 20151 ). 

In Grwnmas. the court found that the complaint adequately alleged a cause or action by averring 

that the managing member had "engaged in acts amounting to an abuse or perversion of the LLC 

fnrm to perpetrate a \vrong or injustice against plaintifJS'" (95 AD3d at 1075 ). In Rosetti, the court 

similarly found that the plaintiff stated a claim where the complaint alleged that dcfondants 

"misused coqx1rate fonds and used their domination and control of the corporate dctcndant to 

commit a fraud or wrong against plaintiffs'' ( 125 AD3d at 549). 

In reply, defendants note that plaintiffs have completely failed to allege facts showing that the 

corporate fonn itself was used to commit a fraud (reply at 13 ). The allegations made by plaintiffs 

do not rise to the level of what occurred in tht: cases cites by plaintiffs. i.e. deliberate use of dummy 

cnrporntions to prevent plaintil'f from collecting obligations owed, and misrepresentations made 

regarding the company's solvency in order to induce the plaintiff lo enter into contract (id at 14). 

Other cases involved true alter-egos. unlike here. In any event entering into the mezzanine loan 

.. was not Weingarten 's doing. \vas consented to by Plaintiffs. benclittcd Plaintiffs more than it 

bendittcd Weingarten, and has not caused Plaintiffs any damage at this point" (id. at l 5). 

2. Oiscussion 

A claim based on piercing the corporate veil is not a separate claim as the ··attempt of a third 

p:lfty to pierce the corporate veil docs not constitute a cause of action independent of that against 
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the corporation: rather it is an assertion of facts and circumstances which will persuade the court 

to impose the corporate obligation on its owners'" (Morris r New York Slate Depr o/Taxa1io11 and 

Fin .. 82 NY2d D5. 141 !l 993 j). Ne\v York law disfavors disregard of the corporate fonn. 

--Generally .... piercing the corporate veil requires a showing that: ( l) the owners exercised 

complete domination of the corporation in respect to the transaction attacked: and (2) that such 

domination was used to commit a fraud or wrong against the plaintiff which resulted in plainti ft's 

injury" (id.}. '"Evidcrn.:e of domination alone does not suffice without an additional showing that 

it led to inequity. fraud or malleasarn.:c'' (7NS Holdings v AIKI. ,\'ec. Cmp. 92 NY2d 335. 339 

11998 p. New York courts also reject veil-piercing allegations that are ··unaccompanied by 

allegations of consequent wrongs·' (Cohalt Partners. LP. v GSC Capi1al Corp. 97 :\D3d 35, 40 

[Isl Dept 20121). 

Plaintiffs' veil piercing claim consists merely of allegations that Weingarten used shell 

entities as signatories to the loan agreements to shield himsdf pcrsonally from liability (mncnd..-a 

complaint 158). This allegation does not sound in the use of one's domination over a corporate 

entity in order to wrong another. especially given the discussion of the fraudulent inducement 

claim above. The claim must thercf(xe be dismissed. 

F. Leave to Amend 

Defondants o~jet:t to any request on the part of plaintills to further amend the complaint 

bct:ausc amendment vvould be futile and lead to unnecessary litigation (mem at 30). Plaintiffs have 

already amended their daims once, to no avail. and no additional allegations will change the plain 

language or the documents or creak~ a fidm:iary duty hctwecn the parties (id.). Plaintiffs merdy 

request to rcplcad in the alternative (opp at 30}. In reply, defendants poim out that plaintiffs have 

not even submitted a proposed sewnd amended complaint, and their request should therefore !.,1,; 

denied (reply at 15 ). 

Plaintiffs have not shown any new allegations in a third complaint that is likely to withstand 

the clear documentary evidence in the record. Moreover. plaintiffs have not complil~d with the 

requirements of CPLR 3025 (b) in seeking leave to amend. The request shall be denied. 

18 

[* 18]



FILED: NEW YORK COUNTY CLERK 03/15/2019 04:08 PM INDEX NO. 650143/2018

NYSCEF DOC. NO. 50 RECEIVED NYSCEF: 03/15/2019

20 of 20

It is hereby 

ORDEl{ED that the motion of dclcndants to dismiss the amended complaint (motion sequence 

number 002) is GRANTED and the mm:ndcd complaint is hereby DISMISSED in its entirety with 

costs and disbursements to defendants as taxed by the Clerk of the Court upon submission of an 

appropriate bill of costs. 

This constitutes the tkcision and order of the court. 

DATED: March 15, 2019 ENTER. 
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