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: SUPREME COURT OF THE STATE OF NEW YORK
:§ COUNTY OF NEW YORK: COMMERCIAL PART 48

_ X
VERONICA HUNZINGER, INDEX NO. ~653086/2012
| Plaintiff, » © 05/03/2018,
| ' " MOTIONDATE _ 07/18/2018
- V -
CAROL COSTELLO, : MOTION SEQ.NO. 011,012
Defendant. . : '
DECISION AND ORDER
o

MASLEY, J.:

The foIIowmg e-filed documents, listed by NYSCEF document number (Motlon 011) 239, 240, 241 242
244, 245, 246, 247, 248, 249, 250, 251

were read on this motion to/for - CONSOUDATE/JOIN FOR TRIAL

The following e-filed documents, listed by NYSCEF document number (Motion 012) 2563, 254, 255, 256,
257, 258, 259, 261, 262, 263, 264, 265, 266, 267, 268, 269 4

were read on this motion to/for AMEND CAPTION/PLEADINGS

In motion sequence number (Motibn) 011, plaintiff Veronica Hunzinger, minority
shareholder and former employee/director of Plaid, Inc. (Plaid), moves, pursuant to
CPLR 602 (a), to consolidate for joint triaAIvthis.derivetive aetion with the parallel |
dissolution actiqn, Mattef of Plaid, Inc. (Index No.: 6525_78/2012) (Disselvution Actien). In
the Dissolution Action, plaintiff seeks, by petition, judicial dissolutio'n;of ’Pla_id, a
corporation closely held by only plaintiff (45% shareholder) and defendant Carol
Costelio (55% shareholder). - |

In Motion 012, plaintiff moves, pursuant to CPLR 3025 (b), for leave to file a
‘ second amended and supplemental eecond amended corﬁplaint (SAC) to supersede the

operative first amended complaint (FAC), dated 12/10/12 (NYSCEFVDoc. No. [Doc]
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255). More than six yeafe after the FAC was filed, and more thén a year after summary
judgment motions in both actions were decided, plaintiff seeks to supplement and
amend her pleading in this derivative action to include new factual allegations, modify
portions of her existing claims, and assert five new causes of action against defendaht
as well as two proposed new defendants, hon-party Paul Worthington (defendant’s
husband) end, curiously, Plaid itse~lf.1
The factual and procedural backgreund for this derivative action and the

Dissolution Action is set fortId in detail in the court’s January 12, 2018 decision and/efder
by which the perties’ four summary judgment motions across both actions we‘re resolved
(SJ Decision) (Doc 231). The SJ Decision is incorporated into this decision and order
and the court presumesvfamiliarity with these actions. Oral argument for Metions 011.
and 012 was held jointly and the transcript of that proceedingis 'als‘o idcorporated in this
decision and order. Below, Motion Oi2 is first discussed as the outcome impacts any
analysis of Motion 011.
| In support of Motion 012, plaintiff has submitted a red-lined proposed second -
. amended complaint (PSAC) (Doc 258). As outlined in the PSAC,‘pIeintiff seeks to

supplement and amend the December 10, 2012 FAC with allegations of defendant’s

past and continuing misconduct as Plaid’s sole officer/director end its majority

~ shareholder. Apart from new factual allegations, plaintiff seeks to reinsert two claims in
the FAC that were diemissed in the SJ Decision and to raise five new claims ageinet

defendant, Worthington, and Plaid itself.. The proposed claims in the PSACF include:

' Plaid is the subject of plaintiff's parallel Dissolution Action. In this derivative action, plaintiff alleges ali
claims in the FAC on Plaid’s behalf and seeks relief on the basis that Plaid was allegedly injured.
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- Proposed second cause of action: a derivative claim of common law breach of

fiduciary duty against defendant for usurping Plaid’s business opportunities
involving nonparty “Lola Travel” (Lola), a former Plaid customer that hired
defendant as part of defendant’s scheme to misdirect Plaid’s opportunities to
only herself; the court granted this prong of plaintiff's motion for leave to amend
at oral argument (see Doc 271 [transcript]);

- Proposed fourth and fifth causes of action: the direct breach of contract claim

and derivative accounting claim (reinserted from FAC) dismissed in the SJ
Decision;
- Proposed seventh cause of action: a derivative claim for common law fraud

against defendant and Worthington alleging they defrauded Plaid by improperly
compensating Worthington for inferior or valueless consulting services;
- Proposed eighth cause of action: a derivative claim for conversion of Plaid funds

and assets against defendant and Worthington, also based on the compensation
Worthington received from Plaid from 2011 to 2015;
- Proposed ninth cause of action: a derivative claim for aiding and abetting breach

of fiduciary duty against Worthington for his alleged assistance with defendant’s
breach, again relating to Worthington’s compensation; and

- Proposed tenth cause of action: a derivative claim for unjust enrichment against
defendant, Worthington, and Plaid.

Motion 012:
Plaintiffs motion for leave to serve a second amended and supplemental complaint

1. Applicable standard for CPLR 3205 (b) motions for leave to amend

Whether to grant or deny a party’s motion under CPLR 3025 (b) is left to the
sound discretion of the court (e.g. Corsello v Verizon New York Inc., 25 Misc 3d 1221(A)
[Sup Ct, Kings County 2009], affd in part, appeal dismissed in part 76 AD3d 941 [2d
Dept 2010], affd 18 NY3d 777 [2012]). Leave to amend under CPLR 3025 (b) is,
generally, to be freely granted and, unlike amendment as a right under CPLR 3205 (a),

there is no time restriction as to when a party may seek leave to amend by permission
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(CPLR 3205; e.g. Kimso Apartments, LLC v Gandhi, 24 NY3d 403, 411 [2014]
[“(A)bsent prejudice, courts are free to permit amendment even after trial.”]).

CPLR 3025 (b) motions are properly denied where the proposed amendment
would unduly prejudice or surprise the opposing party or where the proposed
amendment is palpably insufficient. “Prejudice is more than the mere exposure of the
[party] to greater liability” (/d. [internal quotation marks omitted] [alteration in original]).
Moreover, “mere lateness is not a barrier to the amendment, but lateness coupled with
si‘gniﬁcant prejudice is” (Siégel, NY Prac. § 237). The court may consider a movant’s
“extended delay in moving for leave to serve an amended complaint” and deny leave to
amend where a lengthy delay is not explained by “a reasonable excuse” (Sewkarran v
DeBellis, 11 AD3d 445, 445 [2d Dept 2004]). Further, introducing entirely new theories
of liability after a long delay can warrant denying the motion if it causes undue prejudice
and surprise (e.g. 39 Coll. Point Corp. v Transpac Capital Corp., 27 AD3d 454, 455 [2d
Dept 2006]).

To establish it is entitled to leave to amend under CPLR 3025 (b), a movant
“need not establish the merit of its proposed new allegations . . . but simply show that
the proffered amendment is not palpably insufficient or clearly devoid of merit” (VBIA
Ins. Corp. v Greystone & Co., Inc., 74 AD3d 499, 500 [1st Dept 2010] [citation omitted]).
“[T]he court should examine, but need not decide, the merits of the proposed new
pleading unless it is patently insufficient on its face. Once a prima facie basis for the
amendment has been established, that should end the inquiry, even in the face of a
rebuttal that might provide the ground for a subsequent motion,” such as that seeking
summary judgment (Pier 59 Studios, L.P. v Chelsea Piers, L.P., 40 AD3d 363, 366 [1st
Dept 2007)).
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Here, defendant argues preliminarily that Motion 012 must be denied on the basis
that plaintiff submits no.requisite affidavit of merit or evidentiary material to support the
proposed amendments.2 The court disagrees. |

While some.NeW' York courts have continued to apply an old rule that a motion for
leave to amend puréuant to CPLR 3025 (b) must be aqcompaniéd by an affidavit of
merit or other evidentiary proof supporting the proposed amendments, many New York
courts have abandoned that requirement (see Hickey v Kaufman, 156 AD3d 436, 436
[1st Dept 2017), /v denied 32 NY3d 905 [2018] [“Given the Legislature's 2005
amendment of CPLR 3211 (e) . .. plaintiff was nbt required to support his motion to
amend the complaint with an affidavit of ﬁerit (citation omitted)]; see also Petrisko v

' An/'ma;/Mea’. Ctr., [Sup Ct, NY‘County 2019]). Particularly, the. First Department does
not uniformly require an‘y additional submissions, such as an affidévit of merit, in support
of CPLR 3025 (b) motions, and most recent cases reviewed by the court indicate that
there is no unwavering requirement (e.g. Boliak VRei//y, 161 AD3d 625, 625 [1st Dept
2018] [evidentiary showing or affidavit.of merit not required]; Hickey, 156 AD4d at 436).

Accordingly, pléintiff’s failure to submit an affidavit of merit or evidentiary support
for Motion 012 does not mandate or Warrant dismissal of'the motion. None of the cases
on which defendant relies demonstrate otherwise.

2. The proposed breach of contract and accounting claims (previously dismissed)

Plaintiff's motion for leave to amend seeks to reassert her individual claim of

breach of contract against defendant, which the court dismissed from the FAC in the SJ

* A proposed amendment is any change to the operative pleading without regard to whether the relevant
facts supporting that claim existed at the time the operative pleading was filed; a proposed supplement is
an amendment that relates to only facts discovered after the operative pleading was filed (Siegel, NY
Prac. § 237 [6th ed.)). B : : '
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Decision (Doc 231, at 12—19). As the'proposed amended breéch of contract claim is
based on essentially identical factual allegations as those that formed the dismissed
claim, leave to amend is denied.

- ' “Although leave to amend is freely given and méy‘ be granted even where the
effect of the amendment js merely to supplement existing claims with additional factual
allegations . . . a pleading which circumvents prior dismiséal orders s_hould not be -

| permitted” (Societe National D’Exp/aﬂaﬁbn Industrielle Des Tabacs et A//umettes v
Salomon Bros. Intl. Ltd., 2000 NY Slip Op. 00532 [Sup Ct, NY County 1998], aff&’268
AD2d 373, 374 [1st Depf 2000], /v denied 95 NY2d 762 [2000]). In any event, plaintiff
concedes, in her reply memorandum in éupport of Motion 012, that she “has no issue]] . |

. removing the dismissed” contract claim from the PSAC (Doc 268 at 4). Accordingly,
the proposed contracf claim is deemed abandoned and Motion 01 2 is denied with
respect to that claim.

Plaintiff's proposed adcountihg claim is alleged with identical'f'acts as the
dismiésed accounting claim. Nevertheless, dismissél of the'prior accounting claim does
not mandate denial of the\ proposéd claim in the PSAC. The FAC’s accOuhting claim -
was dismissed in the SJ Decision, but there was no ruling on the merits: the accounting
claim Was dismissed as moot because the record then before the court established that
plaintiff had received all requested access té Plaid’s books and recbrds in discovery.
Here, the PSAC addresses continuing misconduct exfending, in terms of years, beyond
the time af issue in the FAC, and there is nothing in the record now before the court |
indicating that plajhtiff has had continuous access to élaid’s books and records. The

proposed accounting claim, therefore, is not palpably insufficient or devoid of all merit, at
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least with regard to the period following the parties’ summary judgmernt motions.
Accordingly, leave to amend is granted with respect to the proposed accounting claim.

3. The proposed common law fraud claim against defendant and Worthington

Defendant argués. that leave io interpose a common law fraud claim against
defendant and Worthington should be denied as legally insufficient and time-barred.
Specifically, defeﬁdant claims the proposed amendment lacks the barticularity under
CPLR 3016 (b) reduired to adequately state a fraud claim against either defendant or
Worthington in that plaintiff does not propoée factu'al allegations setting forth: (i) any
necessary details regarding the cdntents or falsity of a purpdﬂed:mis'representation, :

when, where, or who made the statement; (ii) a basis on which to infer that either

defendant or Worthington knew the representation was false; (iii) an intent to induce any -

person or entity to rely on the representation; or (iv) that there was any reliance
whatsoever; Iét alone justifiable reiiénce, on the. representation.

“The elements of a cause of action'forvfraud require a material misrepresentatioh
of a fact, knowledge of its falsity, an intent to induce reliance, justifiable reliance by the

plaintiff and damages” (Eurycleia Partners, LP v Seward & Kissel, LLP, 12 NY3d 553,

559 [2009]). A fraud claim m-ust be alleged with particular facts under CPLR 3016 (b). If |

the particular claims are uniquely not within the knowledge of the claimant, she must .
allege, ata minimum, particularized “facts suffice to permit a reasonable inference of the
alleged misconduct” (7d. [internal qudtation marks and citation omitted]).

The proposed fraud claim is defective on its face and unsupported by particular
facts. The allegations establish thét deféndant ousted plaintiff from Plaid in 2009,
doubled her own salary and ceased making distributions fn 2010, and continued taking

that salary without distributions through 2016 (Doc 258, {[{] 21-35). In connection with
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Worthington’s services for Plaid, the PSAC contains the following allegations: defendant
hired him as a “consultant” 'and paid hirﬁ approximately $150,000.in 2011 and again in
2012, then $20,000 in 2013, $26,000 in 2014, and $8,400 in 2015 (id. 1191 35-37).
J ‘ Plaintiff terms thbse payments “self-interested and fraudulent payments” because
Worthington “added no value to [Plaid] and performed-ho real services,” his efforts “only
added ohe client to [Plaid],” and that one cIienf did not significantly increase Plaid’s
revenue (/d. 1] 35, 37-39 [Worthington “effec_:tivelyvdid nothing” for Pléid]). :

Plaintiff concludes that defendant and Worthington “materially misrepresented to
the shareholders of Plaid that . . . Worthingto_n was performing necessary services for
Plaid” but, “[{]n reality, Worthington was either providing no services at all or provided
services that were of no value” (/d. ] 90-93).

The proposed fraud claim is patently insufficient fo state a legally cbgrii_zable
cause of action against either defendant or anhington as they do not establish with
specificity the necéssary elements of a fraud claim. There are no factual allegations,
apart from purely conclusory and/or speculative statements, from which to infer that
defendant or Wor_thington made a false representation to Plaid with intent fo induée
Plaid’s reliance, or that Plaid did justifiably rely on any miérepresentation. The motion is
accordingly denied with respect to thé seventh causé of act_ion in the PSAC. -

While the proposed amendments are plainly insufficient to support a fraud claim,
the allegations pertaining to Worthington’s compensation for sérviceé rendered may be
asserted in the .SAC as they support pIaiﬁtiff’s existing deri.vétive breavch' of fiduciary
claims (/d. 4 34 39); however, the heading preceding those paragraphs in the PSAC

are struck as it states only bare legal conclusmns (see id.).
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4. The proposed conversion claim aqaiﬁst defendant and>Worthi.nqt<')n |

Plaintiff's propos‘ed derivative conversion claim asserts thaf defendant and
Worthington: “exercis_ed\unauthoﬁzed dominion and-control over‘F"laia funds aﬁd
assets”; “used Pléfd money and assets for their own benefit and to the detriment of
Plaid”; ahd “diverted funds righthIIy belonging to Plaid to their own personal accounts”
(Doc 258, 9| 96-99). Tﬁe propqsed eighth cause pf action is also palpably insufficieﬁt
and leave is denied as to this claim. | | |

Non-chattel pro’perty,. such as the fungible money in a corpdration’s bank
account, is} not én apprdpriate subject fora conversion Claim (see C & B Enters. USA,
LLC v Koegel, 136 AD3d 957, 958[2d Dept 2016]; .9:3’ 70>Third Ave! Assocs. vSéhaﬁer

| Food Serv. Co., 210 AD2d 207, 208 [2d Dept 1994])l. Converéion requifes an |

unauthorized exéjc[se of dominion and control over personal bropertY th\at iﬁterferes |
with another’s supefior right to possess that pvroperty. The P]afd funvds the.it were paid to -
Worthington for s_érvices are not E:hattel}_ that can be éonverted. ,Trhve_claim is also legally
insufficient on its face as it does not state that there wés an unauthofiied transfer:
defendant Was the sole director and officer of Plaid and its majority shareholder when
the transactions occurred. | | | |

5. The proposevd-‘claim for Worthington’s aiding and abetting breach of fiduciary duty

' Pléi_ntiff’s peroséd aiding and abetting defendant’s breach of fiduciary duty claim
asserts that Worthihgton “‘understood that tns wife [defendanf] isa 'Shafehdlder, directo__r
and officer of Plai"d and t'h.us owed fiduciary dut'ies to [Plaid] and its shareholders,” and
“[d]espite this knowledge, . . . aidéd and abetted [defendant"s] breach . . . by
parﬁcipating Iin scheme [éic] whereby Plaid monies were Eaid tb him for work he either
did not perform or was unneceésary for him to perform™ (Doc 258, {[{] 102-103).
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Even if those proposed allegations were not palpably insufficient, the court would
exercise its discretion to deny this prong of the motion. If the propdsed amendment

adding Worthington as a new defendaht and alleging that he aided and abetted

- defendant’s breach of fiduciary duty, Worthington would sustain undue prejudice and

surprise at this late juncture. The proposed amendment .seeks to add Worthjngton asa
defendant suddenly despite six years of litigation. Further, the proposed claim would
raise, if permitted, a brand-new theory that Worthington was an active participant in
deféndant’s multi-faceted scheme to breach her fiduciary duties to Piaid; for the entirety
of this litigation under the FAC, Worthington was a nonparty from whom discovery was
taken in connection with plaintiff's originél theory that Worthington was'an unsuccessful
but overcorhpensated consultént for Plaid, supporting plaintiff's fiduciary claifns‘ alleging
that defendant engagéd in corporate waste as the éole directo_r/officer' of Plaid. |

If granted, Worthington would necessarily be required td d.rastically change‘his
position and respond to a supplemental summons and new complaiﬁt after six years of
litigation which included extensiyé discovery and dispositive motions. Moreover, plaintiff

was aware of the facts surrounding this new theory, and explored those facts at length.
. {

_ Plaintiff provides no excuse for this delay, and there are no newly-discovered facts that

support this proposed theory; the facts underlying this theory have been_in plaintiff's
possession since before she méved for summary judgment—which was, itself, decided
by the court rﬁore than a year ago. Thus, the court declines to exerc_ise its discretion to
grant leave to am}‘end to interpose this claim as it would cause inexplicable sﬁrpri_se and
prejudice to Worthington at this_late hour.

Practically speaking, .the' amendment would also necessitate significant édditibnal »

fact discovery—which the court directed to be completed no later than June 25, 2018

653086/2012 HUNZINGER, VERONICA vs. COSTELLO, CAROL ’ Page 10 of 13
Motion No. 011 012

10 of 13




[*ELl ED' NFW YORK COUNTY CLERK 04/ 117 2010 IL. 18 AM) TNDEX NO 6530867 2012

NYSCEF DOC. NO 273 - RECEI VED NYSCEF: 04/11/2019

after already being revisited, foIIowing(the SJ Decision, on the limited basis of
defendant’s and Plaid’s Lola-rélated business transactions (Doc 243 [§/15/18 order]).
Notably, p'r\ior to making their sUmmary judgment motions, the court’é orders indicate
that fact discovery was, yéars ago, effectively closed and the only cilifscovery that would
remain, should either action survive the parties’ four summary judgment motions, would
concern experts; Plaintiff plainly could have sought to add Worthington as a defendant

and allege this prbpoSed claim many years ago but, instead, pursued alternative

theories of liability.

Accordingly, this prong of Motion 012 is denied.

.6. The proposed unriust enrichment claim against defendant, Worthinqton, and Plaid
The motion is further dénied as to the proposed unjust enrichment claim against :
Plaid. Plaid is, in this action, the entity on behalf of which plaintiff's claims (in fact, the
entire derivative action) are based. Plaid cannot simultaneously be the injured claimant-
L entity and the defendant entity that ‘was unjustly enriched by the alleged misconduct. At
\‘ | most, Plaid is a nominal defendant against whiéh an unjust enrichnﬁent claim does not
L lie; Plaid cannot recover from itself sums of money thatv it unjustly and inequitably
obtained and retained from itserlf.
| ~ The proposed anﬁendment is a|$o deniéd as to Worthington because the bare
conclusions and speculétive allegatvions that he has been Unjustly enriched by
inequitably obtained funds are legally insufficient. The PSAC proposed allegations state
that the only Plaid monies Worthington obtained are those that Plaid paid to him as
compénsation _.for se_rvices performed, whether or not that nﬁoney was well spent.
~ The motion is granted with respect to the broposed unjust enrichment claim

against defendant. While many of plaintiff's proposed amendments in the PSAC
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regarding defendant’s alleged breaches of fid.uciary dUty do not assert, on their face,
that defendént inequitably benefited to the detriment of Plaid, the amendment to raise é
theory of unjuSt enrichment against defendant is not palpably insufficient, clearly devoid-
of any merit, or likely to cause undue prejudice or surprise. Defendant has beén actively
défending the same and similar all_egations in this action and the Dissolution Action for
more than six years. The addition of this proposed claim would not require defendant to
change her'position in this action as she hés had ample notice of, and vigorously
litigated, the factual allegations that support the proposed unjuét enrichment claim.

While the merits of this claim may later be _tested by defendanf if ah SAC is filed:
in accordance with this decision, the court is not, on this mofion, tasked with evaluating
the merits where plaintiff has established prima facie entitlement to Ieave to amend her
pleading.

The court has considered all of the banies; remaining confentiohs and finds that
they are unavailing or do hot necessitate any alternate result. |

Motion 011: : '
Plaintiff's motion to consolidate this action and the Dissolution Action for trial

In light of the court’s decision granting in part Motion 012, detailed above,
plaintiff's Motion 011 to consolidate this action and the Dissolution Acﬁon for the
purpose of a joint trial is deﬁied without prejﬁdice to a new motion when the SAC
contemplated in this decision has been filéd and an anéWer or other response to that
forthcoming pleading has been interposed.

Accordingly, it is
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ORDERED that Motion Sequence Number 011, Plaintiff Veronica Hunzinger's
motion to consolidate this ‘act'ion with the related action, is denied without prejudice to a
new motion as butlined in the d_ecision above; and it is further

ORDERED that Motion Sequence Number 012, Plaintiff's motion for leave to

amend the first amended complaint, is granted in part; and it is further

in accordance with this decision within 10 days of entry of this decision and order on
NYSCEF; and itis further |

ORDERED that Defendant Carol Costello shall answer Plaintiff's new pleading |
within 30 days of entry of this decision and order on NYSCEF; and it is further

ORDERED fhat the parties will appear for a compliance conference in Room 242

at 60 Centre Street on May & 2019 at Zci am/@

I MOTION 011:

4/5/201 9

5 —DATE v

i CHECK ONE: CASE DISPOSED v NON-FINAL DISPOSITION

; GRANTED DENIED GRANTED INPART - [ ] omher

: APPLICATION: SETTLE ORDER SUBMIT ORDER

' | CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN CIARY APPOINTMENT [ | REFERENCE
MOTION 012: ' ’ -

; ' 4@/2019 ' - : :

DATE HONN'RWEAYMA_, :
CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION CR

: GRANTED [ ] oeneeo GRANTED IN PART T D OTHER
APPLICATION: SETTLE ORDER . SUBMIT ORDER ; '
CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT [ ] REFERENCE
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ORDERED that Plaintiff may file a second supplemental and amended complaint




