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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 35

-—-- -- X

ROBERT DESCHATNE, | Index No.: 161654/2014

Plaintiff,
-against-
TRICON CONSTRUCTION, LLC, NATIONAL REALTY

& DEVELOPMENT CORP., MICHAEL BOYLE, DOLLAR
TREE STORES INC. and C.P. PLAZA LIMITED

PARTNERSHIP,
: Defendants.
___--'__---'.-‘_.' : - X
DOLLAR TREE STORES INC., Third-Party Index No.:
. 59512372015
Third-Party Plaintiff,
-against-

AMZ CONSTRUCTION SERVICES, INC.,

Third-Party Defendant.
X
MICHAEL BOYLE, Second Third-Party Index

No.: 595166/2015
Second Third-Party Plaintiff,

: v -against-
AMZ CONSTRUCTION SERVICES, INC.,

Second Third-Party Defendant.
----- ' X
TRICON CONSTRUCTION, LLC and C.P. PLAZA LIMITED  Third Third-Party Index
PARTNERSHIP, No.: 595184/2015

"Third Third-Party Plaintiffs,

-against-
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AMZ CONSTRUCTION SERVICES, INC.,,

. Third Third-Party Defendant.
meemree : - X
Edmead, J.:

Mofion sequence numbérs 003, 007, 008 and 009 are hereby consolidated for disposition.

: T"Ehiéjis an action to recover damages for personal injuries allegedly sustained by a
carpente:r on March 6, 2013, when, while removing a light fixture at a construction site located at
123 Merchant Place, Cobleskill, New York (the Premises), he fell from a Baker scaffold after
being shocked by a live wire that he .was cutting.

. In Erpétion sequence number 003, plaintiff Robert Deschaine moves, pursuant to CPLR
3212, for ;I);{x'tial summary judgment in his favor as to liability on the Labor Law § 240 (1) claim
againslt defendants/third third-party plaintiffs Tricon Construction, LLC (Tricon) and C.P. Plaza
Limited .Pa.rt‘nership (Plaza) (together, the Plaza defendants) and defendant/third-party plaintiff
Dollar ITreé ;Stores Inc. (Dollar Tree).

ISollar Tree cross-moves, pursuant to CPLR 3212, for summary judgment dismissing the
complai‘nt. and all cross claims and/or counterclaims against it, and for summary judgment in its
favor on its cross claims for contractual indemnification and breach of contract against Tricon
and defendant/second third-party plaintiff Michael Boyle (Boyle).'

: | In mplion sequence number 007, the Plaza defendants move, pursuant to CPLR 3212, for

summary judgment dismissing the complaint and all cross claims against them, and for summary

'It should be noted that although in his deposition, Boyle testified that he owns a
company called Michael Boyle Construction, in this action, he is being sued in his individual
capacity as “Michael Boyle.” Therefore, throughout this decision, the court will be referring to
Boyle in his individual capacity, and not as a legal entity.
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judgme.nt in't‘heir favor on their cross claim for contractual indemnification against Boyle.
.I'n‘-_;;ric.)tion sequence number 008, third-party/second third-party/third third-party defendant

AMZ-Coné{ruction Services, Inc. (AMZ) moves, pursuant to CPLR 3212, for summary judgment

dismisQﬁgé tl;e third-party/second third-party and third third-party complaints against it.

.1 ln 'motion sequence number 009, Boyle moves, pursuant to CPLR. 3212, for summary
judghéni diémissing the complaint against him, and for summary judgment in his favor on his
second third-party claim for contractual indemnification against AMZ.

BACKGROUND
B On the day of the accident, Plaza owned the Premises_where the accident occurred.

Dollar Treel,. a tenant of the Premises, hired Tricon, pursuant to a contract (the Dollar Tree/Tricon
C611tracl), to serve as the general contractor to oversee the construction of one of its stores there
(the EPlzojea).‘ Tricon’s duties included scheduling, retaining subcontractors and coordinating the
work oé the Project. Boyle, who was retained to act as the on-site superintendent on behalf of
Tricoﬁ,‘llliréc'i AMZ, a subcontractor on the Project. It is Boyle’s position that it assisted Tricon
i1.1 retaining AMZ because it had a relationship with AMZ, and because Tricon did not have
enough ;timg to prepare and complete the standard paperwork necessary to retain AMZ directly,
essentially §erving as a conduit between the two entities as a favor to Tricon. Plaintiff was
employéd by AMZ as carpenter on the day of the accident.
Plaintif} s b;positiOII Testimony

Pléixqt.iff testified that he was working for AMZ as a carpenter for the Project on the day

of the a;(;:Cider‘]t, and that his foreman was Daniel Zink. Upon arriving at work, Zink would

instruct plaintiff as to his duties for the day. Plaintiff asserted that he did not discuss equipment

'
q
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choicés:or take any instructions from anyone else on the Project but Zink, with the exception of
AMZ’s Qv;ner, Joshua Zappia. Plaintiff also maintained that he never met Boyle in connection
with the Pr;)ject, nor did he ever take any instructions from Boyle.

Onthe day of the accident, Zink asked plaintiff to remove an exis‘ting light fixture from a
drop: celii'in;;, which was'approximalely 12 feet above the floor, ‘as part of some demolition work
that -wz# bl,ei.ng conducted at the Premises. In order to reach the drop ceiling, it was necessary for
plaintiff {o utilize a metal Baker scaffold, which was already in place when he arrived at the job

b
site. Ple;int}ff described the scaffold’s platform as being four or five feet off the ground and
wii}%.out»an)i “railings at the front and back of it. Plaintiff believed that the scaffold was owned by
AMZ He.fnaintained that only AMZ workers used the scaffold. Plaintiff also described the
scaffc.)ld. és '.feeling secure against movement. .

At _tfhe time of the accident, plaintiff was working with Jason Badillo, an AMZ co-worker.
As he w;is ;ténding on the scaffold, intending to remove a light fixture and expecting the
e]ec.:tirl.ical poWer to have been shut off, plaintiff extended his arms upwards in order to cut some
wire.s. T.heinext thing that plaintiff recalled was being on the ground and feeling “like a rag doll”
(plai;ntilff’ s :tr at 127). Plaintiff was later told that it appeared that he had been shocked by the
]ight. ﬁxturé that he was attempting Até remove.

Plaintiff testified that he was never provided with a harness, hard hat or any other safety
devlice dﬁring his time on the Project, nor did he ever see anyone else wearing such safety
equipmcm. In addition, plaintiff maintained that he never refused to wear a harness, hard hat or

any other such safety equipment.

Deposition Testimony of Richard Carlucci (Tricon’s Vice President)

4
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- iRichard Carlucci testified that he was the vice president of Tricon on the day of the
accide’ﬁt, and that he was involved in the bidding for the Project, as well as the signing of all of
the pertinent contract documents. He explained that on the day of the accident, Dollar Tree was
leasing a ;;o;tion of the Premises, and that it was building a store there. After Tricon’s bid was
accepted by bollar Tree, Tricon was retained as the general contractor, pursuant to the
Tri.'con/Dol'la;r; Tree Contract. Tricon was the only general contractor on the Project.

{\s tH? general contractor of the Project, Tricon retained various subcontractors and
scheduled aﬁd coordinated their work. Tricon’s project manager, Rick Newman, was responsible
for ensui‘ir‘lg 'that the work of the subcontractors was carried out pursuant to their contract
speciﬁcétioﬁs. He also had the authority to stop work in the event that the means and methods of

their work was not safe. Carolucci further testified that Tricon did not provide any scaffolding,

harnesses, ropes, netting or other kinds of safety devices to the subcontractors.

Carolﬁcci explained that Boyle was retained by Tricon, pursuant to a contract (the
Tric;n/Boyl«ei Subcontract), to perform the work that Dollar Tree hired Tficon to perform. That
said,.'.Bo’y;le éiid not serve as a general contractor on the Project. |
Dékosit}on o} Daniel Zink

Zink festiﬁed that he was AMZ’s foreman on the Project, and that plaintiff reported
directly to ‘him. He explained that AMZ provided its workers all of the tools and equipment that
they needea to perform their work, and that he had constructed the three-foot tall scaffold from
which Iplaintiff was working at the time of the accident. Zink, who admitted that he had no
medical .traini.ng and that he could not state with certainty as to what caused plaintiff to fall,

tesliﬁed that it was his belief that plaintiff “passed out” because he observed that plaintiff’s “eyes

¥
'
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were clq;scéd'}z_ind his arms did not come up when he hit the floor” (Zink tr at 68-69). He also
n.‘iairitain:iefd étf;at a few days after the accident, plaintiff’s stepson’s girlfriend’s son, Jason Badillo,
a'notfler'Al\;lIZ' worker, informed him that plaintiff had a prior history of passing out.
Dépésition;;Testimony of Josh Zappia (AMZ Vice-Principal)

- Josh Zappia testified that he was AMZ’s vice principal on the day of the accident. He
testiﬁe.d tha‘t plaintiff had permission to use the subject scaffold, which was provided by AMZ,
and th.al: hcédi"d not disregard any instructions to use other equipment to perform his work.

o

Zap;jia Qesc:;ribed the platform of the scaffold as being two and a half to three feet off the ground.

2ap.£){a also testified that he was not aware of Zink ever instructing plaintiff to use a
scisséo? 11ﬂ (;r ‘ladder, rather than the scaffold. Zink also explained that Boyle contracted away all
ofllié respénsibilities on the Project, which he undertook pursuant to the Tricon/Boyle
Subcontx_fact, to AMZ.
Depositio‘nI T estiniony of Michael Boyle

| Bo'yéle.testiﬁed that his sole connection to the Project was to serve as a middleman
betweén.Tr'ico'n aﬁd AMZ, as a favor to Tricon. Boyle had an existing business relationship with
Tricon, é.l:d'T]'iCOD did not have adequate time to prepare the necessary paperwork to retain AMZ
directly.._' “ _

Bo;le further explained that pursuant to the Tricon/Boyle Subcontract, he was to perform
and oversee the carpentry duties for the Project, including drywall, shelving, doors and walls.
Howéver, in. i"act, Boyle subcontracted this work out to AMZ. In that vein, Boyle only visited the

Premises once, and he never performed any work or provided any tools for the Project. In
{ :

addition, nc:>t only did Boyle never oversee any of AMZ’s work, AMZ’s workers reported directly
. :! '
SRR ' 6
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to Trlcon :' !
Ajf d(IVIt of Joseph J. McHugh, PE (Expert Engineer)
| In hlS afﬁdawt Joseph McHugh stated that he did not inspect the subject scaffold until

e I

October 15'_, 201 8, five years and seven months after the accident. He averred that the scaffold,

which he asserted was never modified or altered since the day of the accident, was no more than

two feet and three inches in height. He also stated that his investigation did not uncover any ‘

deficiencies or defects in the scaffold.
) []

v DISCUSSION

!

“;1‘51;16 broponent of a summary judgment motion must make a prima facie showing of
ent.itlel;le'n.tl‘to!judgment as a matter of law, tendering sufficient evidence to eliminate any
materla] 1siues of fact from the case’” (Santiago v Filstein, 35 AD3d 184, 185-186 [1* Dept
2006] quotmg Winegrad v New York Univ. Med Ctr., 64 NY2d 851, 853 [1985]). The burden
then shifts to the motion’s opponent to “present evidentiary facts in admissible form sufficient to
raise a gen.uine, triable issue of fact” (Mazurek v Metropolitan Museum of Art, 27 AD3d 227,228
[1¢ Dep,t 2006I]; Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; DeRosa v City of
New York, 30 AD3d 323 325 [1* Dept 2006]). If there is any doubt as to the existence of a

N

triable fact the motion for summary judgment must be denied (Rotuba Extruders v Ceppos, 46
NY2d 223 231 [1978] Grossman v Amalgamated Hous. Corp., 298 AD2d 224, 226 [1* Dept
2002])
Thé Con;r;élz-Law Negligence and Labor Law §§ 200 and 241 (6) Claims

In their separate motions, the Plaza defendants, Dollar Tree and Boyle move for dismissal

of the common-law negligence and Labor Law §§ 200 and 241 (6) claims against them. As
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plamtlff does not oppose those parts of said motions which seek to dismiss these claims, these

‘ )

unopposed clalms are deemed abandoned (see Kempisty v 246 Spring St., LLC, 92 AD3d 474,

475 [15‘ Dept 2__(__)12]; Genovese v Gambino, 309 AD2d 832, 833 [2d Dept 2003] [where plaintiff
did r;ot oppp'se’fthat branch of defendant’s summary judgment motion dismissing the wrongful
fermfinatiop’ cause of action, his claim that he was wrongfully terminated was deemed

abandoned]). -
Thus, the Plaza defendants, Dollar Tree and Boyle are entitled to dismissal of the

comndon-law negligence and Labor Law §§ 200 and 241 (6) claims against them.?
The Labor Law § 240 (1) Claim Against the Plaza Defendants, Dollar Tree and Boyle (motion
sequence numbers 003 007, 009 and Dollar Tree’s Cross Motion)

: f -Plamtrff moves for partial summary judgment in his favor as to liability on the Labor Law
. A ’
by

§ 240 (1) clalm against the Plaza defendants and Dollar Tree. In their separate motions, the Plaza

defendant55 Dollar Tree and Boyle move for dismissal of said claim against them. Labor Law §

}

240 (1), also known as the Scaffold Law (Ryan v Morse Diesel, 98 AD2d 615, 615 [1* Dept
1983]) prov1des in relevant part:

““All contractors and owners and their agents . . . in the erection,
demolition, repairing, altering, painting, cleaning or pointing of a
o building or structure shall furnish or erect, or cause to be furnished
i« or erected for the performance of such labor, scaffolding, hoists,
' stays, ladders, slings, hangers, blocks, pulleys braces, irons, ropes,
e Iand other devices which shall be so constructed, placed and

. ‘opexaled as to give proper protection to a person so employed.”

. ‘ p:"

* ’In any event, as to the Labor Law § 241 (1) claim, in the bill of particulars, the only
Industrlal Code provision that plaintiff allegedly asserts was violated by defendants is section 23-
5.1 (j) (1), which requires that “[t]he open sides of all scaffold platforms . . . shall be provided
with safety railings.” However, as one of the express exceptions to this section provision
pertains to scaffold platforms with elevations under seven feet, said rule does not apply to the
facts of this case.’

10 of 34




| NDEX NO. 161654/2014

NYSCEF DCﬁ NO 4lé . : RECEI VED NYSCEF: 04/15/2019

u"

“‘Labor Law § 240 (1) was designed to prevent those types of acc1dents in which the

scaffold or other protective device proved inadequate to shield the injured worker from harm

i ‘ '..'i . T
d1rectly ﬂo]wmg' from the application of the force of gravity to an object or person’” (John v
J .o ‘ ¥ .

Baha; estam 281 AD2d 114, 118 {1* Dept 2001], quoting Ross v Curtis-Palmer Hydro-Elec.
g 1
Co 81 =NY2d 494 501 [1993])).
e ‘fNot every worker who falls at a construction site, and not every
© object that falls on a worker, gives rise to the extraordinary
~+ protections of Labor Law § 240 (1). Rather, liability is contingent
. upon the existence of a hazard contemplated in section 240 (1) and
i - 'the failure to use, or the inadequacy of a safety device of the kind
i7¢ énumerated therein”

' P L
(Narduccz v Manhasset Bay Assoc., 96 NY2d 259,267 [2001]; Hzll v Stahl, 49 AD3d 438, 442

[1‘l Dept 2008] Buckley v Columbia Grammar & Prepal atory, 44 AD3d 263, 267 [1° Dept

2007]) i
1 ) co .11
" , ;To prevziil on a section 240 (1) claim, the plaintiff must show that the statute was

i

violated, and that this violation was a proximate cause of the plaintiff’s injuries (Blake v

BN
Neighborhood Hous. Servs. of N.Y. City, 1 NY3d 280, 287 [2003]; Felker v Corning Inc., 90

NY2d 219, 224:225 [1997]; Torres v Monroe Coll., 12 AD3d 261, 262 [1* Dept 2004]).
I'nit’ially,_ as the owner and general contractor, the Plaza defendants may be liable for

plaintiff’s i_njuries under Labor Law § 240 (1). However, it must be determined as to whether

AU
1

Dollar Tree, t.heir tenant, and Boyle, a subcontractor, may also be liable under the statute as either
o N

o)
an owner Or as an agent of the owners and/or general contractor.

As to whether Dollar Tree can be deemed an owner of the Premlses for the purposes of

the statute 1t should be noted that “[t]he meaning of ¢ owners under Labor Law §240(1).. . has

11 of 34




| NDEX NO. 161654/2014

NYSCEF DCﬁ NO. 412 ' RECEI VED NYSCEF:. 04/15/2019

RIS
. ‘a

n'Qt been'lim‘ited to ti’tleholders.but has ‘been held to encompass [an entity] who has an interest in

the pfoperty ta}rid_ who fulfilled the role of owner by contracting to have work performed for its
beneﬁt.‘?’ (kwd;;zg Ho Kim v D & W Shin Realty Corp. 47 AD3d 616, 618 [2d Dept 2008],
quotmg Coperlzno v Ward, 100 AD2d 565, 566 [2d Dept 1984)). “[O]wnership of the premises

whue the acmdent occurred - standmg alone - is not enough to impose liability under [the] Labor
: l

Law . . - where:the propérty owner did not contract for the work resulting in the plaintiff’s

irtiurieé Rather [there must be] some nexus between the owner and the worker” (Morton
v Stale ofNew Yoz k, 15 NY3d 50, 56 [2010] [internal quotation marks and citations omitted];

A_bbatiell() _v'Lancaster Studio Assoc., 3 NY3d 46, 52 [2004]).

St
- Here, it is undisputed that Dollar Tree not only had a lease interest in the Premises, it
fulfilled the fole of an owner by contracting to have the subject construction work performed for
s beneﬁt. Aeéﬁ'rdiltgly, Dollar Tree is a proper Labor Law defendant and may be held liable for
i . } : X )
plalntlffs mjurles under Labor Law § 240 (1).
' As to Boyle it is important to note that
‘ '. “‘[then the work giving rise to [the duty to conform to the requirements of
. - Labor.Law § 240 (1)} has been delegated to a third party, that third party then
obtains the concomitant authority to supervise and control that work and becomes

.a statUtdry “agent” of the owner or general contractor’”
(Wa/ls v Jurner Constr. Co., 4 NY3d 861, 864 [2005] quoting Russin v Louis N. Picciano &
Son, 54 \'de 311 318 [1981])

: t- 3 _Het‘e,: p_lamtlff does not oppose that part of Boyle’s motion which seeks dismissal of the

Labor Law § 240\ (1) claim against him. In any event, Boyle may not be held liable under Labor

Law § 240 (<l).a's an agent of the owners, because he did not supervise and/or control the injury-

10
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produung work ie. plamtrff’s removal of the subJect llght fixture while standing on the Baker

scaffold Wthh was allegedly lacking proper ralhngs To that effect, a review of the record
reveals that plamtlff’ s work was solely supervised by his AMZ foreman, and that Boyle had

nothmg to :do wlth said work.

1 iF'hhs ;as;fBoyle isnot a proper Labor Law defendant, Boyle is entitled to dismissal of the

Labor Law § 240 (1) claim ag,amst him. - Therefore, in the remamder of this decision, the Labor
[ l:-q, .

Law § 240 (]) clalm will be addressed in regard to the Plaza defendants and Dollar Tree only.
As noted previously, plamtlff was mjured when he was allegedly shocked by a wire that
' >-:|, ' : '4 -
he was cuttmg, Wthh caused h1m to fall from the Baker scaffold. Plaintiff asserts that he was

caused to fall ’_fro_m the scaffold because it lack_ed proper rallmgs, and because he was not

provi'ded-,wzith"ojther necessary safety dev__iees to keep him from falling, such as a safety harness
and a place'to}tle off. |
o ] S
! As the s:ubject scaffold did not prevent plamtlff from falhng while he performmg his
work the Plaza defendants and Dollar tree are liable for his injuries under section 240 (1).
Sl

‘Whether tihe dev1ce provided proper protection is a question of fact, except when the device

collapses moves falls, or otherwise fails to support the plaintiff and hlS materials” (Nelsbn v

7.

(1ba (yezgy, 268 AD2d 570,572 [2d Dept 2000]; Peralta v American Tel. and Tel. Co., 29 AD3d
493, 494 [1 Dept 2006] [unrefuted ev1dence that the unsecured ladder moved, combmed with
ev1dence that no othcr safety devices were prov1ded warranted a ﬁndmg that the owners were

hable under Labor Law § 240 (1)]).

It should be noted that not only did the Baker scaffold fail to prevent plaintiff from

[
.‘;“..t

fallmg, grven the nature of the work that he was performing at the time of the accident, wherem it

:
-} l1 i,
i .
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was fores'eééi;blei :that he might be shocked by a live wire, a scaffold without proper railings was
. ]

not the proper safety device for the job at hand. *“‘[T]he availability of a particular safety device

w1ll not shleld an owner or general contractor from absolute liability if the device alone is not
sufﬁcieﬁt to pr“oviAde safety without the use of additional precautionary devices or measures’”
(Nimirov&llci. v Vornado Realty Trust Co., 29 AD3d 762, 762 [2d Dept 2006] [scaffold alone, as a
safety de;)icé, was inadequate to protect the plaintiff, “where it was foreseeable that pieces of
metal ben‘].g dr.op.)ped to the floor could strike the scaffold and cause it to shake”], quoting
Conway v New York State Teachers’ Retirement Sys., 141 AD2d 957, 958-959 {3d Dept 1988];
Wrzght v Slate ofNew York, 110 AD2d 1060, 1061 [4" Dept 1985] [Labor Law § 240 (1) applied
where the scaffold that the plaintiff fell from “lack[ed] .. guardrails or other protective
de;/ices]).. El i

As such | ;:ldditional safety devices to prevent plaintiff from falling were required (see
Or tega v Czl); ofNew York, 95 AD3d 125, 131 [1* Dept 2012}; Bush v Goodyear Tire & Rubber
Co., 9 AD3d 252 253 [1% Dept 2004]). For example, a tie off point on the scaffold and a safety
harness or h;)nz(,)ntal safety line; or other means of vertical elevation, llke a device with rails,
wouldi have b"eer; more suitable for the job in order to prevent plaintiff frgm falling (see Ortega v
Cily ofNelu_; Yo;k, 95 AD3d 125, 131 [1% Dept 2012] [where the plaintiff was working on an
elev'ated 'woi'k‘: p.latform that “was taller than it was wide and rested upon wooden planks atop an
uneven, g;avel surface,” the Court considered that “[i]t was foreseeable both that the plaintiff
co_uchi ‘fall off the elevated wbrk platform and that the . . : rack could topple over”]; Nimirovski,
29 AD3d 'alll '7@‘-763 [as it was foreseeable that pieces of metal being dropped to the floor could

g o ’:‘." . . . .
strike the scaffold and cause it to shake, additional safety devices were required to satisfy Labor

;fif  ‘i;b 12
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Law '§f2'4‘6 o’

In opposmon to pla1nt1fF s motion, the Plaza defendants and Dollar Tree argue that he is

i TN '(‘
;

not entltled to Judgment in his favor because he has not shown that the scaffold was defective.

l

However, plaintlff is not required to demonstrate that a safety device was defective, as “[i]t is
sufﬁciellt_lerl }:),’qrposes of liability under section 240 (1) that adequate safety devices to . . .

brotect plaintifl from falling were absent” (Orellano v 29 E. 37" St. Realty Corp., 292 AD2d 289,

29] [1“l l)el)t 7002] McCa) thy v Turner Constr., Inc., 52 AD3d 333, 333-334 [1* Dept 2008]
CEgt s

[where plallntlffnsustamed injuries “when the unsecured ladder he was standing on to drill holes

ina c'ellm;,; tlp.p\.ed over,” the plaintiff was not reqUired to demonstrate, as pal‘t of his prima facie

| eh0w1ng;;]thalit {t’he ladder he was working on at the time of the accident was defective]).

o :Tlle Plaza defendants and Dollar Tree _also argue that they are entitled to dismissal of the
i b . s:.
Labor Law § 240 (1) claim against them on the ground that plaintiff was the sole proximate cause
of his accident. On this note, they argue that plaintiff was working with a pre-existing medical -

condition,‘:whiclj may have caused him to faint. “When the defendant presents some evidence
that the 'device'f?ulrnished was adequate and properly placed and that the conduct of the plaintiff

| -
,.it.‘.

may be the sole proxunate cause of his or her injuries, pamal summary judgment on the issue of

ey
)

llab111ty will be demed because factual issues ex1st” (Ball v Cascade Tissue Group-N.Y., Inc., 36

AD3cl ll87 1188 [3d Dept 2007] Robznson v East Med. Ctr.,-LP, 6 NY3d 550, 554 [2006]
[whexe a plamtlff’s own actions are the sole proximate cause of the accident, there can be no
llablllly unde1 Labor Law § 240 (1)]).

llowever the Plaza defendants and Dollar Tree do not offer any evidence, other than

mere speculalion, to raise a bona fide issue as to howthe accident occurred (see Pineda v Kechek

13
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Realty Corp., 285 AD2d 496, 497 [2d Dept 2001]; Hauff v CLXXXII Via Magna Corp., 118
AD2d 485, 486 [1* Dept 1986]). Moreover, even assuming that a pre-existing medical condition
caused plaintiff to faint, plaintiff cannot be held solely responsible for the accident because, first
and foremost, the Plaza defendants and Dollar Tree failed to provide sufficient safety devices to
keep plaintiff from falling from the scaffold while he performed his work (Baugh v New York
City Sch. Constr. Auth., 140 AD3d 1104, 1106 [2d Dept 2016] [where “the plaintiff was
provided with only an unsecured ladder and no safety devices, the plaintiff [could] not be held
solely at fault for his injuries™]; Seferovic v Atlantic Real Estate Holdings, LLC, 127 AD3d 1058,
1059 [2d Dept 2015]).

Accordingly, any action on the part of plaintiff whereby he worked with such a medical
condition, at most, goes to the issue of comparative fault, and comparative fault is not a defense
to a Labor Law § 240 (1) cause of action, because the statute imposes absolute liability once a
violation.is shown (Bland v Manocherian, 66 NY2d 452, 460 [1985]; Velasco v Green-Wood
Cemetery, 8 AD3d 88, 89 [1* Dept 2004] [“Given an unsecured ladder and no other safety
devices, plaintiff cannot be held solely to blame for his injuries”]). “[T]he Labor Law does not
require a plaintiff to have acted in a manner that is completely free from negligence. It is
absolutely clear that ‘if a statutory violation is a proximate cause of an injury, the plaintiff cannot
be solely to blamc for it’” (Hernandez v Bethe!l United Methodist Church of N.Y., 49 AD3d 251,
253 [1% Dept 2008], quoting Blake v Neighborhood Hous. Servs. of N.Y. City, 1 NY3d at 290).

Where “the owner or contractor fails to provide adequate safety devices to protect
workers from elevation-related injuries and that failure is a cause of plaintiff’s injury, the

negligence, if any, of the injured worker is of no consequence [internal quotation marks and

14

16 of 34



| NDEX NO. 161654/2014

NYSCEF Doc NO. 412 - RECEI VED NYSCEF: 04/ 15/ 2019

Clr)n:rtrf. ( p 33 AD3d 425, 425 [1* Dept 2006] [Court found that failure to supply plaintiff

W1th a ‘prioperly §ecured ladder or any-safety devices was a proximate cause of his fall, and there

t)»;as' 16 1easonable .view of the evidende to support defendants’ contention that plaintiff was the
s<;)_l'e p{@g’(iﬁ%are'cahse of his inj uries]).

In addition, these defendants have not sufficiently established that this is a case where
“(a) plaintiff had ';_adequate safety devices at hvis disposal; (b) he hoth knew about them and that he

was ekpcctcd to 'use them; (c) for ‘no good reason’ he chose not to use them; and (d) had he used
them he.would hct have been injured” (Tzic v Kasampas, 93 AD3d 438, 439 [1* Dept 2012],

L | L4
c1tm<r Am 1emma v v Biltmore Theatre LLC, 82 AD3d 1,10 115‘ Dept 2011]; see also Durmiaki v

Infernalzonal Bys Machs. Corp 85 AD3d 960, 961 [2d Dept 2011]).

Further plamtlff was under no duty to fetch an a]ternate safcty device on his own because

' .
'-5]

“[tlo place that burden on employees would effectlvely eviscerate the protections that the

leglslature put m place” (DeRose v Bloommgdale s Inc., 120 AD3d 41, 47 [1* Dept 2014]). To
SRR
that eff‘cc,t ‘ vtzorkers would be placed ina nearly impossible position if they were required to
derha.nd adequate safety devices from their employers or the owners of buildings on which they
work” (ld ) i o
N '.'f l‘lnd‘l]y’:wh]]e it is argued that plaintiff’ s motion should have been supported by expert

T

testimony establishing that a safety device was needed to keep plaintiff safe, expert testimony is

¢ . . ‘

rcquired only when the subject matter is “beyond the ken of the typical juror,” or when the issues
1nvolved are . 6f “such scientific or technical complexrty as to require the explanation of an expert

L

n ordcr for the ]ury to comprehend them” (Hendrzcks v Baksh, 46 AD3d 259, 260 [1* Dept

( v b
i P

15
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; Imporlantly, Labor Law § 240 (O “1s de51gned to protect workers from gravity-related

;l;l

hazards such as, fallmg from a height, and must be liberally construed to accomplish the purpose

. ,;: rr‘:.
b N

for Wthh 1t was framed” (Valensisi v Greens at Half Hollow, LLC, 33 AD3d 693, 695 [2d Dept

2006] [mlernal 01tatlon omitted]).. “As has been often stated, the purpose of Labor Law §240 (1)
is to ,protecl w,orkers by placing responsrblllty for safety practrces at construction sites on owners

and éeneral contractors ‘those best suited to bear that responsnblllty instead of on the workera
whojare notm allposmon to protect themselves” (John 281 AD2d at 117, quoting Ross, 81 NY2d
at 50'0).: v |

| l‘nn;:‘;lamtlffrs entitled to partial summaryjudgment in his favor as to liability on the
Lab01 Llaw § 240 (1) claim as against the Plaza defendants and Dollar Tree, and the Plaza

: L

defendants and Dollar Tree are not entltled to dlsmlssal of said claim against them.

PR SR
LN

D()”[Il Tree s Cross Claims for Breach of Contract and Contractual Indemmf cation Against
Tricon (Dollar Tree’s Cross Motion) -

i Dollar Tree cross-moves for summary judgment in its favor on its cross claims for breach
R .
of contract for, failure to procure insurance and contractual indemnification against Tricon.

u:--%

Add//mna/ F acls Relevant To This Issue:
: Dollar 'l ree (headquartered in Vrrgmla) and Tricon (headquartered in Pennsylvania)
A R

entered 1nt0 xhe Trlcon/Dollar Tree Contract on F ebruary 11,2013. The Dollar Tree/Tricon

Conl__ract provided that Tricon would act as the general contractor on the Project, and that Tricon

would also provide certain materials and equipment. The Dollar Tree/Tricon Contract contained
. . ‘ ‘ N .

b 16
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both an irlsurance procurement and indemnification obligation running from Tricon to Dollar

Tree. The msurance "procurement obligation, which is contained in article 3, paragraph 3.4,
'l I
prowdes in pemnent part, as follows:
RNEE S '." K
P “SUb_]CCt to the terms of [Dollar Tree’s] lease for the premises which may require
. \ Ingh levels of coverage, [Tricon] will carry public liability . . . insurance with
j camers reasonably satisfactory to [Dollar Tree] . . . in amounts not less than $1
lT\l“lO]’l ‘with an endorsement naming [Dollar Tree] and its landlord of the
premises as additional insured thereunder”

(Dol_labr ;T_ree’s notice of cross motion, Exhibit M, the Dollar Tree/Tricon Contract, article 3,
paragraph 3‘.4)l

The Doll.ar Tree/Tricon Contract also contained an indemnification provision (the Dollar
Tree/Tricon Indemnification Provision), which is contained in article 4, paragraph 4.2. The

Dollar Tree-Tricon Indemnification Provision provides, in pertinent part, as follows:

. 1. .
BN PR

S '[Triedn] shall hold [Dollar Tree] and its landlord for the premises harmless from
‘ and indemnify them against all liability . . . which may arise from and may accrue
from, the performance of the work or any obligation of the contractor or its
. Subcontractors or any failure of the contractor or its subcontractor to perform any
- work”
(Dollar Tree’s notice of motion, exhibit M, the Dollar Tree/Tricon Contract, the Dollar

l‘reelTrieon lrldernniﬁcation Provision, article 4, paragraph 4.2).

The Dollar Tree/Tricon Contract also provides that if Dollar Tree wishes to pursue
remedies against Tricon, it must do so in a “court of competentjurisdiction in the

_'\» |.

Commonwealth of Virginia” (Dollar Tree’s notice of motion, exhibit M, the Dollar Tree/Tricon

Contract drtrcle 5 paragraph 5.4).

Hele Dollar Tree is not entitled to summary judgment in its favor on its breach of

contract for farlure to procure insurance as against Tricon. As reflected in a certificate of

S 17
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insurance, T_'ricon .obtained an insurance policy, which named Dollar Tree as an additional
el

. o . .

msured, -asl_{per;'_th_e terms required by the Dollar Tree/Tricon Contract. Moreover, in its reply to

‘ A \l'

Trrcon s opposmon on this issue, Dollar Tree conceded that on May 2, 2018, Arch Insurance,

I
.n, >

; 3
Dollar T ree s msurer and Grange Mutual Casualty Company, Tricon’s insurer, entered into a
t :‘l‘ (! .
S

settlement doreement which resolved this issue.

i W1W‘:;
o n g :
Wlth respect to Dollar Tree’s contractual indemnification claim agamst Tricon, it is

, \lv| ;;A

important to note that the one seeking indemnity need only establlsh that it was free from any

,l, 4'
Wi

(133

negligence and was held liable solely by virtue of its vicarious liability, and “‘[w]hether or not

the proposed indemnitor was negligent is a non-issue and irrelevant’ (De La Rosa v Philip

Morus Mgt. Corp 303 AD2d 190, 193 [1* Dept 2003] [citation omltted] Keena v Gucci Shops,

300 AD2d 82 82 [15‘ Dept 2002]).

Irltlti1all;y, areview of the record reveals that no negligence on the part of Dollar Tree
carused olcontrrbuted to the accident, and that its only role in plaintiff’s injuries is statutory, as it
is an allegedf o;)vner under the Labor Law. That said, a review of the record also reveals no

evidence that Tricon’s work on the Project caused or contributed to the accident. To that effect,

,) PN

plaintiff testlﬁed that his equipment, including the scaffold that he fell from, was provided by his
employer AMZ. Addmonally, plaintiff testlﬁed that his work was solely supervised by his AMZ
supervusor_s. ‘ln fact, while Tricon hired many of the subcontractors on the Project, it was Boyle,
and not Trlcon that subcontracted directly with AMZ.

Thus Dollar Tree is not entitled to summary judgment on its cross claim for contractual

H u.v P
s . o
P

indemni,ﬁcal_lo_rragainst Tricon.

L Ty
H o [

It should be noted that in opposition to Dollar Tree’s cross motion, Tricon puts forth the

18
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Do'll;a:r llee_e/T;r‘i!con Contract’s choice of law clause which requires that Dollar Tree pursue any
‘i-‘l' fodtat .

remédics agéjnst Tricon in the state of Virginia, which, like many states, has an “anti-indemnity”
statute with r'egér_d to construction work, in order to prevent contractual indemnity of at-fault

owners and general contractors (see Virginia Code § 11-4.1).

t. i However, as Tricon argues, in its cross motion, Dollar Tree does not assert that New
AR

York law shoqld’ be applied over Virginia law and makes no arguments regarding the same. In
. : . . 5':)“:! .

L3

any évent; whéther the law of New York or Virginia is applied, the outcome would be the same
i . . RN ]

| ' : it
I .

: ! L Q,"-'; y . . .
under either state law. As such, the court declines to reach this issue.

The Plaza Defendants’ Contractual Indemnification Claim Against Boyle (motion sequence
number 007) . .

The Plaza defendants move for summary judgment in their favor on their crosstclaim for
c_ontfacfual inaemhiﬁcation against Boyle.
Aa’di-)iona[ f:a_c‘ts Relevant To This Issue:
: -‘T:l{e.'Frvi.cbn/Boyle Subcontract contained an indemnification provision (the Tricon/Boyle
Indemn.iﬁ'cafi‘.o’ni-Provision) which states, in pertinent part, as follows:
: “r[Boylé] shall defend, indemnify and hold Contractor and Owner harmless against

and from any and all claims made against, and losses incurred by, Contractor and
“Owner based upon, arising out of, or in any way related to:

.

a 't‘fle performance of services by [Boyle] for the project; '
b. . the products manufactured, produced or installed by [Boyle] for the
;. 'project;
T . fthe conduct of Subcontractor’s business;
; ' "d.. ’. vany negligent act, misfeasance 6r nonfeasance by [Boyle}, or any of [his]

agents, contractors, servants or employees . .. "
R BRI
. o 1 9
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.

(the Plaza dc’éfc'nfdants’ notice of motion, exhibit S, the Tricon/Boyle Subcontract, the

Vool

. Tha f:' t
Tricon/Boyle Indemnification Provision, article 8, § 8.5).

V ?‘l A

* Here, ther;f, is no evidence in the record to suggest that any negligence on the part of the

Plaza de;fepdgiht_‘s ccaused or contributed to the accident. In addition, while Boyle may have been

E T

hired to oversee the work on the Project, a review of the record indicates that no performance of
o t .

services, products manufactured or installed or conduct or negligence on the part of Boyle caused

the accident'tof occur. That said, Boyle did enter into a subcontract with AMZ, whereby AMZ

'

would pérfon“in thé work that Boyle had contracted with Tricon to perform, and, therefore, AMZ

1 w i F

AN R
was one of Boyle’s subcontractors. As noted previously, plaintiff testified that his work was

o0

solel_); sﬁpe_r'vised by AMZ; and that AMZ provided all of his equipment necessary to perform

said work. ‘As the equipment that AMZ provided to plaintiff failed to keep him safe, AMZ’s

»

. ot
negligencc caused or contributed to plaintiff’s accident.

: Thus, pursuant to the Tricon/Boyle Indemnification Provision, which provides that Boyle
~ |’ . :

must indemnify the Plaza defendants for claims arising out of the negligence of his

T ) _
subcontractors, the Plaza defendants are entitled to summary judgment in their favor on their

cross claim for contractual indemnification against Boyle.
Dollar T re_z'é ’s Cross Claims for Breach of Contract and Contractual Indemnification Against
Boyle (Dollar Tree’s Cross Motion)

Dollar Tree also cross-moves for summary judgment in its favor on its cross claims for
breach of contract for failure to procure insurance and contractual indemnification against Boyle.
Notably, on the first page of the Tricorn/Boyle Subcontract, Dollar Tree was designated as

an owner of'the Premises. Therefore, the insurance procurement and indemnification obligations

20
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runmng from Boyle to the Plaza defendants also run from Boyle to Dollar Tree.
R
Dollm Tree Cr'oss Claim for Breach of Contract Against Boyle

3 : As;lo Dollar Tree’s cross claim for breach of contract for failure to procure insurance
i f (3 i
agalnst Boyle Dollar Tree does not put forth any evidence establishing that Boyle falled to obtain

the approprrate"lnsurance. In contrast, in opposmon to Dollar Tree’s cross motion on this issue,

Boyle puts ifortlr an insurance policy from Pinnacle Insurance Agency Inc. (The Boyle Policy),
b " .

whrch covered the time of the accident, and which included a “Contractors Extension

Endorse’rnehl” Ethe Endorsement) specifically identifying Dollar Tree as an additional insured.
R A

To that efleet lhe‘Endorsement provided additional insured status to “[a]ny . .. organization(s)

for wlronryorr are performing operations . . . when you . . . have agreed in writing in a contract or

agr eemem 1hatl suc.h person or organization be added as an additional insured .. .” (Boyle’s

opposition to Dollar Tree’s cross motion, exhibit H, the Boyle Policy, the Endorsement).
Notably, the léndorsement also covered liability for bodily injury caused by “[t]he acts or

omissions of those acting on [Boyle’s] behalf” (id.).
. . 2‘ o
Thus, Dollar Tree is not entitled to summary judgment in its favor on its cross claim for
K =
breach of contract for failure to procure insurance against Boyle.

Dolla) T/ c‘)e s C; oss Claim for Contraclual Indemmfcalzon Agamst Boyle

.-, '.,
Is_

As rto Dollar Tree’s cross claim for contractual indemnification against Boyle, again, the

l o .' R I ;
facts of this case indicate that negligence on the part of AMZ contributed or caused the accident,

as the safety device that AMZ provided to plamt1ff, i.e., the Baker scaffold, failed to prevent

plaintiff from l‘alling while performing his work. As noted above, AMZ was one of Boyle’s

subcohtractors. Thus, pursuant to the Tricon/Boyle Indemnification Provision, Dollar Tree is

, ' Sy i 21
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¢ o
1

entitled to _cc‘r],tr‘_actual indemnification from Boyle.

1 T

The Cross Cla;ms Against the Plaza Defendants (motion sequence number 007)

' i } e . .
ﬂ}kefPlz‘igz;‘Defendants move for dismissal of any and all cross claims against them.

R T N

"»Com_nbuubn is available where two or more tortfeasors combine to cause an injury and is
IR ?:j‘ ’J“,' o

dclcrmmed m accordance with the relative culpabxhty of each such person [internal quotatlon

,,,,,,

marks and cnatlons omitted]” (Godoy v Abamaster of Miami, 302 AD2d 57, 61 [2d Dept 2003]).
“ _l 0 csta})llsh a clalm for common-law indemnification, ‘the one seeking indemnity must prove

not cnly that it was not guilty of any negligence beyond the statutory liability but must also prove

o ' AL
it :

that the propoécd indemnitor was guilty of some negligence that contributed to the causation of

' .
PR
B

the acciaem (Perrz v Gilbert Johnson Enters., Ltd., 14 AD3d 681, 684-685 [2d Dept 2005],

o ~IL‘<

quotmg C()ueza v Professzonal Data Mgt., 259 AD2d 60, 65 [1* Dept 1999]; Priestly v

: f
MO)?IGf()I@ Med Clr /Einstein Med. Ctr., 10 AD3d 493, 495 [1* Dept 2004)). “It is well settled

,‘ ﬁ...!

that an owner whc is only vicariously liable under ;he Labor Law may obtain full indemnification

from the pafty wholly at fault” (Chapel v Mitchell, 84 NY2d 345, 347 [1 994)).

3

As there is no evidence in the record to suggest that any negligence on the part of the
Plaza defendants caused or contributed to the accident, these defendants are entitled to dismissal
of any and éll cross claims asserted against them for contribution and/or common-law
e
indemnification, .
" In addition, as no contracts exist which require these defendants to indemnify any party,
v o " ! N sy

the I'?laiza defendants are also entitled to dismissal of any cross claims against them for

contractual indemnification and/or breach of contract.

’ o
Thus, the Plaza defendants are entitled to dismissal of any and all cross claims against

I;",,,ﬁ‘ ) 22
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them.

The Cross Claims Against Dollar Tree

Coer T

RN DO“?F_HE{C@ moves to dismiss all cross claims against it for contribution, common-law

* . H \ :IV {. ’. . 3

and contractual indemnification and breach of contract for failure to procure insurance.
T |

RS

T he Cms,s Claiins for Contribution and Common-law Indemnification Against Dollar Tree

LS
FRIVIPR AR TR IS

14

s As;d'is'clu'ssed previously, no negligence on the part of Dollar Tree contributed or caused

1

the éccidcritf': Thus, Dollar Tree is entitled to dismissal of all cross claims against it for

t

contribution -andlcommon-law indemnification.
The CIO.SS élc;ims and Counterclaims for Contractual Indemnification and Breach of Contract
Jfor Fai/,yrg to Procure Insurance Against Dollar Tree
. .'Wi!th' t}lle éxception of the lease between Dollar Tree and Plaza (the Lease), there were no
corjt'réac‘t;s béﬁ@een Dollar Tree and any other party which required that Dollar Tree procure
C i ,

insurancé or,provide indemnification on their behalf.

}Th‘us} Dollar Tree is entitled to dismissal of any and all cross claims and/or counterclaims
asserted against it by Tricon, Boyle and AMZ for contractual indemnification and/or breach of

LA

contract.

. - As 1o the contractual obligations running from Dollar Tree to Plaza under the Lease, the

Lease did include insurance procurement language which required that Dollar Tree obtain a

B }
ey

'com'merc_ijail' general liability policy and an umbrella policy. Specifically, the Lease required that
R )
. hr b

Dollar Tree' would
T
“c"ar_'r){ general commercial liability insurance covering the Premises and [Dollar
; _Traé’,s] use thereof, with a minimum limit of One Million Dollars ($1,000,000)
- 'for any casualty resulting in bodily injury ... and a minimum limit of Two
"+ Million Dollars ($2,000,000) general aggregate and an umbrella policy with a

7
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{niin;;miﬁn additional coverage of One Million Dollars ($1,000,000)
N o
(Dollar Tree’s ho}ice of cross motion, exhibit S, the Lease, § 22).

. b
. iy

ln support of its cross motion to dismiss said cross claim, Dollar Tree attaches a copy of

an m‘suxancepollcy, Policy Number 41GPP4953904-GL, which was issued to Dollar Tree by
A}'Ch lnsuxalnce t;bmpany, and which was in effect from January 1, 2013 to January 1, 2014 (the
R

N

Policy).‘ The Plolicy, which covers the date of the accident, included a $1 million per occurrence

Vo

. T
coverage limit and a $2 million general aggregate, as required by the Lease. Also included

L
b

within the‘Pol‘icyi'v'vas an additional insured endorsement naming Plaza as an additional insured.
1 Ve et !

- TR
Therefore, as Dollar Tree obtained the proper insurance as required under the Lease, and

as Plaza does not oppose this part of Dollar Tree’s cross motion, Dollar Tree is entitled to

dismissal of any cross claim against it for breach of contract for failure to procure insurance by .

C.P.jPlaza'.;"v :
' . ';.* -

The T, hir?l- mty Claims for Contribution and Common-Law Indemnification A gainst AMZ
(motion sequence number 008)

T S .
,. AMZ,'%mo,ves for dismissal of Dollar Tree, Boyle and the Plaza defendants’ third-party

' B

claims aéain'st;'it:'_.for contribution and common-law indemnification.
Ini'tia]l'y,_g-as' plaintiff was an employee of AMZ, relevant to this issue is Workers’
Compensation Law § 11, which prescribes, in pertinent part, as follows:

“An employer shall not be liable for contribution or indemnity to any third person -
based upon liability for injuries sustained by an employee acting within the scope
of his or her employment for such employer unless such third person proves
* through competent medical evidence that such employee has sustained a ‘grave
¢ injury} which shall mean only one or more of the following: death, permanent and

S toiﬁl_,lOsé;of use or amputation of an arm, leg, hand or foot . . . or an acquired

P injui‘.y" to the brain caused by an external physical force resulting in permanent

| otal disability.”

1
! [
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Thelefore [a]n employer’s liability for an on- the-Job injury is generally limited to
)‘ _:. -
WOI‘kCl s’ compensatlon benefits, but when an employee suffers a ‘grave injury’ the employer also

SN

may be hable to thlrd parties for indemnification or contribution” (Rubeis v Aqua Club, Inc., 3

Wt

NY3"d 408, 412-413 [2004]).
Addmona/ Facts Relevant To This Motion:

The Bill ofParlzculars

In Ihe supplemental verified bill of particulars, p]aintiff alleges that as a result of the

. ", " :.,-"‘
accident; he * sustamed a traumatic brain injury resulting in, among other things, residual

vl
I MTNE
o4 L .
S IR T

dnfﬁcultles w1th d1221ness and balance,” which has caused him to fall and sustain “fractures to his

-:‘u.'---.-

ribs as well as ‘injuries to his shoulders” (Dollar Tree’s notice of cross motion, exhibit C, verified
bill of particulars).

The Medi!cal' Réports

Aluﬁ
[

On Octobér 31, 2017, plaintiff was examined by Dr. Ashok Anant, a neurology surgeon.

After: exammmg plaintiff and reviewing his medical records, Dr. Anant determined that while

t I )
: ¢ .

plamnffdlsplayed dizziness and depression, his speech was clear, his attention span and

concentrati_o_n waS'intact, he understood and responded normally to questioning and his gait was

normal. Dr::'A.r’lant concluded that while plaintiff was no longer able to perform the duties of a
) . " .‘.’..l " - . . .
construction worker, he was able to perform sedentary jobs with the appropriate occupational

therapy. In Iad;{ilt‘ion, plaintiff can drive, walk without aids and is capable of performing all daily
activitié; lt was also Dr. Anant’s opinion that if plaintiff undergoes epidural hematomoa
suxgenv' ;t ;s 11k‘e1y that he will completely recover.

Ol;August 14,2017, plaintiff was examined by Dr. Rene Elkin, a neurologist. Dr. Elkin

,;.' {

S
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found‘ n’o evrdenCe_ of any neurological injury preventing plaintiff from returning to his pre-
FREE ;- :

acc1dent level of funct10n1ng or preventing him from returning to his prior employment and daily
N yy

R N !
actlvmes. ‘g‘
T
R LIRS B

(SN

":l;ll_ere'?‘thég'o_rlly purported injury put forth by plaintiff, which could possibly be considered

“grave”‘ for the purposes of the workers’ compensation law, is plaintiff’s claim of traumatic brain
! N . :

'.. . ) " ! : .-‘ ' . . * . . y
injury. That said, while the accident has caused plaintiff to experience various brain conditions,
such as dizziness 'énd faulty balance, a review of the expert medical evidence in this case reveals

that he did not sustain any injury which rendered him no longer employable “in any capacity,”

the standard*aclopted by the Court of Appeals for determining whether a brain injury rises to the
level Ofd permanent total disability (Rubezs v Aqua Club, Inc., 3 NY3d 408, 417 [2004]; see also

Purce/l v stztzng Nurses Found. Inc., 127 AD3d 572, 574 [1* Dept 2015] [“The evidence that
pla1nt|ff suffered from certain brain conditions, including headaches and post-concussion
syndrome, did not satisfy the standard for grave injury” because it was not established that he

was “‘no longer employable in any capacity’” [citations omitted] ; Aramburu v Midtown W. B,
LLC 126 AD3d 498 501 [1% Dept 2015] [no grave injury was found where “[a]lthough experts

who exammed plamtlff averred that the accident had caused various brain conditions including
: N H l:“ {
seizures. persistent headaches, and depression, defendants [did not show] that plaintiff ‘[was] no

l' ey

longer employable in any capacity’” [citation omitted]).

It should be noted that the expert report of Kenneth Reagles, PhD a vocational

rehabilitation expe_rt retained by Dollar Tree, opined that plaintiff is unemployable within the
connoetitive labor market, again, the standard “for permanent disability under section 11 is one of

Y :
unemployment in any capacity,” which is “a more objectively ascertainable test than equivalent,

‘ f
‘ l I
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..‘ ; i - .
or competrtn;e 'employment” (Rubeis, 3NY3d at 417). Moreover, Dr. Reagles stated that he

l" : :,__x.

obscrved plamtrff to only have minor, rather than serious, cognitive deficits.

Thus AMZ is entitled to dismissal of all third-party claims asserted against it for

g Hie
2"‘I’_i
'y

contubym

,gnv_c'ii,.jc"ommon-law indemnification.

: . 1 ’. ) 1)[r.
TheT I_u.r.d-‘li’_a}rty Claims for Contractual Indemnification and Breach of Contract for Failure
to Procure Insurance Against AMZ (motion sequence number 008 and 009)

AMZ moves for dismissal of Dollar Tree, Boyle and the Plaza defendants’ third-party
claims agai"n,s‘t'ir for contractual indemnification and breach of contract for failure to procure

insurance. B?yle moves for summary judgment in his favor on his second third-party claim for
R .
contractual indemnification against AMZ.

f
ot

e _ .
* As:to said third-party claims, it should be noted that “[e}ven in the absence of grave
o *
Vol . . oo . D
injury, an -employer may be subject to an indemnification claim based upon a provision in a

w11tlen contract” (Mentesana v Bernard Janowitz Constr. Corp., 36 AD3d 769, 771 [2d Dept
o I [ ‘
2007] see a/so Echevarria v 158" St. Riverside Dr. Hous. Co., Inc., 113 AD3d 500, 502 [1*
b
Dept 2014]). In order for a written contract to meet the requirements of Workers’ Compensation

Law. §1 1 | IT nirust be shown that the contract was “sufficiently clear and unambiguous”

i
(Rodrzgues v N & S Bldg. Contrs., Inc., 5NY3d 427 433 [2005] Tullino v Pyramid Cos., 78
/\D.)d 104 ll 16;2 [2d Dept 2010]). “When a party is under no legal duty to mdemmfy,
contract assltrr:rin;g that obligation must be strictly construed to avoid reading into it a duty which

¢

: a :|)
lhe partres did not 1ntend {o be assumed [internal quotation marks and citation omitted]”

(Meabon v Town of Poland, 108 AD3d 1183, 1185 [4" Dept 2013]; Mikulski v Adam R. West,

Ine., 78 AD3d 910 911 [2d Dept 2010]).

vt P
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1nitrally, neither Dollar Tree nor the Plaza defendants oppose those parts of AMZ’s

motron whxch, seek dismissal of the third-party breach of contract and contractual indemnification
clalms agamst 1t In addition, there were no contracts or agreements, written or otherwise,
DR R ¥
4,

between AM/ -'zirid'_Dollar Tree or AMZ and the Plaza defendants Thus, AMZ is entitled to

dlbmlS§a| 01 lhe thlrd -party clalms for breach of contract and contractual indemnification asserted
N :[ |‘ . .f )
FHI .‘( -
by Dollar’ Tree and the Plaza defendants.
Boyles ’iSe_C('md Third—Party Claim for Contractual Indemnification Against AMZ
: H r

f S ;
Additional Facts Relevant To This Issue:

'Pur'sifrént’ to the subcontract entered into between Boyle and AMZ (the Boyle/AMZ

.“_I.i:"__. 2

Subcontract) AMZ agreed to indemnify Boyle for any claims arising out of the performance of

. t

t

AMZ’ $ servrecs on the Project. Specifically, the Boyle/AMZ Subcontract provides that AMZ
AR

“a;:rees to mdemmfy and hold harmless [Boyle] from all claims, losses, expenses [and] fees .

arising oul of the performances of the Services” (Boyle’s notice of motion, exhibit N,

1‘ " l‘ !

Boyle/AMZStrbcontract, 95 [a)).

‘"'Fh:is matter arises out of injuries allegedly sustained by plaintiff while he was working

a,
. [ oy

within the scope of h]S AMZ employment, and as a result of the failure of a safety device, which
was pr'ovideti t;y AMZ. In addition, no negligence on the part of Boyle caused or contributed to
the acci'deril._‘ Thue, pursuant to the Boyle/AMZ Subcontract, AMZ owes contractual
indemni_t'licatierrto Boyle.

Itshoillld t;e noted that in its opposition, AMZ argues that it does not owe Boyle

LS
,

contractual mdemmﬁcatlon because the mdemn1ﬁca110n provision in the Boyle/AMZ

'!1‘
l"'

Subcontract v1olates GOL § 5-322.1, in that it purports to indemnify Boyle for his own
S

oL | 28

o 30 of 34



| NDEX NO. 161654/2014

RECEI VED NYSCEF: 04/ 15/ 2019

lregllger;co and doos not contain a “savings clause” (see Cabrera v Board of Educ. of City of

N Y., 33 ADBd 641 643 [2d Dept 2006] [an indemnification clause that purports to indemnify a
party tor its owrr negligence is not void under General Obllgatrons Law § 5-322.1 if it authonzes
mdornmfr(:_atro‘n ’to the fullest extent permitted by law”] [internal quotation marks and citations
omitted]).”

SIS S
* However,as in the instant case, where there is no negligence on the part of the proposed

indemﬁitee_,; 'llrar statute does not \apply (see Brown v Two Exch. Plaza Partners, T6 NY2d 172,

177 '[]990])‘.' General Obligations Law § 5-322.1 “only prohibits enforcement of a contractual
N :

indemuification clause if the party seeking indemnification was negligent, or had the authority to

'
it .
" L

supervise, direct, or control the work that caused the injury” (Naranjo v Star Corrugated Box
: ) .

Co., lnc 11 AD3d 436, 438 [2d Dept 2004] [citations omitted]).

Thus Boyle is entitled to summaryJudgment in his favor on the second third-party
SR
comractudl 1ndemmﬁcatlon claim against AMZ. Accordingly, AMZ is not entitled to dismissal

i'r;, 1: i -’i
of said second third-party claim against it.
s ; '
Boyle s Qec()nd Thzrd Party Claim for Breach of Contract for Failure to Procure Insurance
- Against AMZ (motion sequence number 008)
' . AMZ moves for dismissal of Boyle’s second third-party claim for breach of contract for
. l )

failure to procure insurance against it.

Additional Facts Relevant To This Issue:

Puor to the commencement of AMZ’s work AMZ provided Boyle with a Certlﬁcate of

| r
Liability»lnsurance evidencing that it had obtained builder’s all risk insurance against personal

m]ur ics: and property damage, pursuant to the requ1rements of the AMZ/Boyle Subcontract.

N 2
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S e L |

tlﬁed that AMZ’s Josh Zappia sent him the certificates. However, it should be

l y

1 ’C
Boylc even te

noted that sald certlﬁcates do not explicitly identify Boyle as an additional insured, and, in any
: B

:'l'_'

ey‘,did, such certificates do not sufficiently demonstrate the existence of AMZ’s

ev_en't,‘even

Iy I
1nsurance eonlpllance The certificate of insurance “constitutes evidence of [an] agreement to
L

insure [Boyle] but it is neither conclusive proof of the existence of such a contract nor, in and of

N
;»,’

itself, a eontract to insure [Boyle]” (Morrison-Knudsen Co. v Continental Cas. Co., 181 AD2d
500, 500 ll * I;Jep)t 1992]). Moreover, while AMZ asserts that it did, in fact, obtain a proper

insurance 'poli:cy ‘with Cincinnati Insurance Company, it failed to attach said policy to its motion
RN SR
' k B
papers. ! R
: o h
' l ‘ )
Thus as a question of fact exists as to whether AMZ procured the proper additional

g ': ,; R

msurance coverage on behalf of Boyle, AMZ is not entitled to dlsmxssal of Boyle’s second third-

R w
party claim agamst it for breach of contract for failure to procure insurance. .

R 1
g

A
R T CONCLUSION AND ORDER
For the 'foregoing reasons, it is hereby
! S
ORDERED that plaintiff Robert Deschaine’s motion (motion sequence number 003),

D
! et

purSuantfto CP"LR'3212, for partial summary judgment in his favor as to liability on the Labor
l aw’ S ”40 (l) clalm as against defendants/third third-party plaintiffs Tricon Construction, LLC
L ‘I
(T nc!on) and C P Plaza Limited Partnership (Plaza) (together, the Plaza defendants) and
S A . 1 yn s

defendant/thnd party plamtxff Dollar Tree Stores Inc. (Dollar Tree) is granted; and it is further

v ORDERED that the parts of Dollar Tree’s cross motion (motion sequence number 003),

pursuant to CPLR 3212, for summary judgment dismissing the common- -law negligence, Labor

Law’ §§ 200 and 241 (6) claims and all cross claims and counterclaims against it are granted, and

|l
SR
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these clalms arg: dlsmlssed as to Dollar Tree; and it is further
L . ,1»_1'*'
i )

ORDFRED that the part of Dollar Tree’s cross motion (motion sequence number 003)

I.}!,u‘ ‘“"

101 summary Judg,ment in its favor on its cross claim for contractual indemnification against

r"
otherwme demed and it is further

:.,.
P)

ORDERED that the parts of the Plaza defendants’ motion (motion sequence number

(N

LI

007), pursu’_an_t to CPLR 3212, for summary judgment dismissing the common-law negligence,

Labor Lawi §§ 200 and 241 (6) claims and all cross claims against them is granted, and these
TR R
clalms at\q LI’\(‘)S,.S f:lallTlS are dismissed as against the Plaza defendants; and it is further
t b :
ORDERED that the part of the Plaza defendants’ motion (motion sequence number 007)
Care ‘.’-'z; ,
101 5umm;1y ;l;a;gmexlt in their favor on their cross claim for contractual mdemmﬁcatlon against
Boyle is g,rimtlec; ]énd the motion is otherw1se denied; and it is further

ORDERED that the parts of third-party/second third-party/third third-party defendant

‘.',

AMZ Conslructlon Services, Inc.’s (AMZ) motion (motion sequence number 008), pursuant to
CPLR 32 12 7 for summaryjudgment dismissing the third-party, second third-party and third third-

partv clalms for contrlbutlon and common-law indemnification are granted, and these claims are
| RN
dlSI’nlSSCd ds agamst AMZ; and it is further

1'- ¥

v ’; ORDERED that the parts of AMZ’s motion (motion sequence number 008), pursuant to

CPLR 32 1 2 for‘ summaryJudgment dismissing Dollar Tree’s third-party and the Plaza
defendan}sé tl‘nrd 'It.}‘1ird-party claims for contractual indemnification and breach of contract for
failure 'tg pmcure insurance against it is granted, and these claims are dismissed as against AMZ,
and the lﬁéfiﬁ)x;is otherwise denied; and it is further

R I
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ORDERED that the part of Boyle’s motion (motion sequence number 009), pursuant to

g ml SR

C.PLzR .)212', or summary judgment dismissing the complaint against him is granted, and the

complamt 1s’dlsmlssed as against Boyle with costs and disbursements to Boyle as taxed by the
i ~.' g :

C;ler]('.'q‘f 'Cp}}'l;‘t‘énd the Clerk is directed to enter judgment in favor of Boyle; and it is further

' i; ,ORD'ERED that the part of Boyle’s motion, pursuant to CPLR 3212, for summary

P
2 ‘i'-

Judgment m hlS favor on his second thlrd -party claim for contractual indemnification against
. ; .
1 ! |

AMZ | 1s granted and it is further

l | l '

i
| ORDERED that the remainder of the action shall continue; and it is further
‘ P

ORDERED that counsel for Plaintiff shall serve a copy of this Order with Notlce of
o
Entry y wnhm twenty [20] days of entry on all counsel.
R

l
€
Jd
u
.
r
i

Dated: April 5,2019
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1 | ENTER: % ;3
b

L g “Carol Robmson Edmead J.S.C.
©' . HON.CAROLR.EDMEAD
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