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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. ARLENE P. BLUTH PART IAS MOTION 32
Justice
X INDEX NO. - 850251/2013

DEUTSCHE BANK NATIONAL TRUST COMPANY AS TRUSTEE
FOR WAMU MORTGAGE PASS-THROUGH CERTIFICATES MOTION DATE 03/06/2019
2005-AR9,

MOTION SEQ. NO. 005

Plaintiff,
-V -

ANTHONY DESILVA, WASHINGTON MUTUAL BANK, FA,
BOARD OF MANAGERS OF TOWERS ON THE PARK DECISION AND ORDER

CONDOMINIUM, CITY OF NEW YORK TRANSIT ADJUDICATION
BUREAU, JOHN DOE AND JANE DOE

3/0’6'4:\144‘3 tqfe(l@./dve

Defendant. ]
X
The following e-filed documents, listed by NYSCEF document number (Motion 005) 131, 132, 133, 134,

135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155,
156, 157, 158, 159, 160, 161, 162

were read on this motion to/for JUDGMENT - FORECLOSURE & SALE

Upon the Summons, Complaint, and Notice of Pendency filed in this action on August
20, 2013, the Notice of Motion dated February 1, 2019, the affirmation by plaintiff’s counsel,
together with the papers and exhibits annexed thereto, all in support of Plaintiff‘s motion for a
Judgment of Foreclosure and Sale; and

Upon proof that each of the defendants herein has been duly served with the Summons
and Complaint in this action, and Plaintiff having estabiished td the court’s satisfaction that a
judgment against defendants is warranted; and

Upon plaintiff’s showing pursuant to RPAPL 1321(2) that the non-appearing defendants
are not absent and compliance with CPLR 3215(g)(3)(iii); and

A Referee having been appointed to comphte the amount due to Plaintiff upon the

bond/note and mortgage set forth in the Complaint and to examine whether the mortgaged

property can be sold in parcels; and
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Upon reading the report of the Referee Mark McKew, who was appointed to calculate the
amount due to plaintiff, which found the amount due to be $521,956.26 as of January 3, 2019,
and that the property may not be sold in parcels; and

Upon proof of due notice of this motion upon all parties entitled to receive such notice; |
and upon all the prior proceedings and papers filed herein, it is hereby

ORDERED and ADJUDGED that the motion by plaintiff to confirm thé Referee’s report
and for a judgment of foreclosure and sale is granted without opposition; and it is further

ORDERED that the mortgaged property described in the complaint and as described in
this judgment, or such part thereof as may be sufficient to discharge the mortgage debt, the
expense of sale and the costs of this action as provided in the RPAPL be sold within 90 days of
this judgment, in one parcel, at a public auqtion at the New York County Courthouse located at
60 Centre Street, New York, New York under the direction of Mark McKew who is appointed
Referee for this purpose; and it is further

ORDERED that the Referee shall give public notice of the time and place of sale in '
accordance with RPAPL 231(2) in the following publication: New York Law Journal; and the
referee need not conduct the sale unless plaintiff shall provide the referee with proof of
publication of the notice of sale, and if the sale is adjourned due to plainti.ff”s failure to provide
such proof, then said adjournment shall not be considered at the referee’s request
and it is further

ORDERED that by accepting this appointment the Referee certifies that she/he is in
compliance with Part 36 of the Rules of the Chief Judge (22 NYCRR Part 36), including, but not
limited to §36.2 (c) (“Pisqualiﬁcations from appointment”), and §36.2 (d) (“Limitations on
appointments based upon compensation”), and, if the Referee is disqualified from receiving an
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appointment pursuant to the provisions of that Rule, the Refefee shall immediately notify the
Appointing Judge; and it is further

ORDERED that the Referee is prohibited from accepting or retaining any funds for
herself/himself or paying funds to him/herself without compliance with Part 36 of the Rules of
the Chief Administrative Judge; and it is further

ORDERED that the Referee shall conduct the foreclosure sale.only if Plaintiff, its
successors and/or assignees or its representatives is present at the sale or the Referee has
received a written bid and Terms of Sale from Plaintiff, its successors and/or assigns, or its
representatives; and it is further

ORDERED that if the Referee cannot conduct the sale within 90 days of the date of this
judgment, plaintiff must make a motion to extend the time to sell the subject property explaining
the reasons for the delay; and it is further

ORDERED that at the time of sale the Referee may accept a written bid from the Plaintiff
or the Plaintiff’s attorney, just as though Plaintiff were physically present to submit said bid; and
it is further |

ORDERED that the Referee shall accept the highest bid offered by a bidder who shall be
identified upon the court record, and shall require that the successful bidder immediately execute
Terms of Sale for the purchase of the property, and pay to the Referee in cash, certified check or
bank check, ten percent (10%) of the sum bid, unless the successful bidder is Plaintiff, in which
case no deposit against the purchase process shall be required and it is further

ORDERED that notwithstanding the previous paragraph, the Referee shall have the right

to refuse cash payments and require a bank or certified check from the successful bidder and the
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Referee shall be entitled to qualify bidders and require bidderé to show proof of funds before or
during the auction; and it is further

ORDERED that in the event the first successful bidder fails to execute. the Terms of Sale
or fails to immediately pay the ten percent (10%) deposit as required, the. property shall be
immediately reoffered at auction on the same day; and it is further

ORDERED the Referee shall deposit the down payment and pr(;ceeds of sale, as
necessary in an FDIC-insured bank where the Referee has an account for that purpose in
accordance with CPLR 2609; and it is further

ORDERED that after the property is sold, the Referee shall execute a deed to the
purchaser in accordance with RPAPL 1353 and the terms of sale (which shall be deemed a
binding contract); and it is further |

ORDERED that in the event a party other than Plaintiff becomes the purchaser at the
sale, the closing of title shall be held no later than 30 days after the date of such sale unless
otherwise stipulated by all parties to the sale and the Referee; aﬁd it is further

ORDERED that, pursuant to RPAPL 1353(1), if Plaintiff (or its affiliate as defined in
paragraph [a] of subdivision one of section six-1 of the banking law) is the purchaser, the
property shall be placed back on the market for sale or other occupancy within 180 days of the
execution of the deed of sale or within 90 days of construction, renovatioﬁ, or rehabilitation of
the property, provided that such construction, renovation or rehabilitatipn proceeded diligently to
completion, whichever comes first, provided that this court graﬁts an extension upon a showing
of good cause; and it is further

ORDERED that the Referee, after receiving the proceeds of the séle, shall pay (from the

proceeds) the taxes, assessments, sewer rents, or water rates, which are, or may, become liens on
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the property, in accordance with their priority according to law with such interest or peﬁalties
which may have lawfully accrued thereon to the date of payment; and it is further

ORDERED that the Referee shall deposit the ba}ance of the proceeds from the sale in her

own name as Referee in an FDIC-insured bank where the Referee has an account for that
purpose and shall make the following payments in accordance with RPAPL 1354:

1. The Referee’s statutory fees for condﬁcting the sale, which are $1,100. Plaintiff shall
compensate the Referee in the sum of $350 for each adjournment or cancellation
made on less than two business days’ notice unless the Referee caused the delay.

2. All taxes, assessments and water rates that are liens upon the property and monies
necessary to redeem the property from any sales for unpaid taxes, assessments or
water rates and any other amounts due in accordance with RPAPL 1354(2). The
purchaser shall be responsible for interest and penalties accrued affer the sale. The
Referee shall not be responsible for the payment of penalties or fees pursuant to this
appointment. The purchaser shall hold the Referee harmless from any such penalties
or fees assessed;

3. The expenses of the sale and the advertising expenses as shown on the bills presented
and certified by the Referee to be correct, copies of which shall be annexed to the
report of sale.

4. The Referee shall also pay to the Plaintiff or its attorneys the following:

a. Amount Due from the Referee’s Report $521,956.26, which includes interest
at the note rate from March 1, 2012 until June 20, 2018, together with any
advances as provided for in the note and mortgége which Plaintiff has made
for taxes, insurance, principal, and interest, and any other charges due to prior
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mortgages or to maintain the property pending consummation of this
foreclosure sale, not previously included in the computation, upon
presentation of receipts for said expenditu_res to the Referee, all together with
interest thereon pursuant to the noté and mortgage, and then with interést from
the date of entry of this judgment at the statutory rate until the date the deed is

transferred;

b. Costs and Disbursements: $ : (to be ﬁiled in by the Clerk
upon presentation of proper papers therefor); i
c. _Attorneys’ Fees: The Court awards $10,181.00 as reasonable attorneys’ fees.
5. Surplus monies from the sale shall be paid into Court by the Referee within five days
after receipt in accordance with RPAPL 1354(4); énd it is fﬁrthef
ORDERED that if Plaintiff is the purchaser 6f the property, or»in the event that the rights
of the purchasers at the sale and the terms of sale under this judgment shall be aSsignéd to or be
acquired by Plaintiff, and a valid assigned is ﬁied with the Referee, the Referee éhall not require
Plaintiff to pay in cash the entire améunt bid at sale, but shall execute and deli\}er to Plaintiff or
its assignee, a deed or deeds of the property sold upon the payment to said Referee of the |
amounts specified as 1, 2, ghd 3 above, and the Referee shall allow Plaintiff td pay the amounts
specified in 2 and 3 above when it is recording the deed; that the balance of the bid, after -
deducting the amounts paid by Plaintiff shall be applied to the amount due to Plaintiff as
specified in 4 above; that Plaintiff shall pay any surplus after applymg the balance of the bid to

the Referee, who shall deposit it in accordance with 5 above and itis further
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ORDERED that ali expenses of recording the Referee’s deed, including real property
transfer taxes, which is not a lien upon the propeﬁy ét the time o.fv sale, éhall Be paid ll)y the
plaintiff from the sale proceeds; and. if is further |

ORDERED that Plaintiff may seek to recover a deficiency judgment against defendant
Anthony Craig DeSilva, a/k/a Anthony De Silva, in acc-ordance with RPAPL 1371 if applicable;
and it is further | | |

ORDERED that if the property is sold in ohé parcel in “as is” phyéiéal_ order and
condition, subject to ény condition that an inspection of the property wogld diéclose; any facts
that an accurate survey of the property would Show; any covenants, restrictions,,.declarations,
reservatibns, easements, right of way, and public utility agreements of record, .if any; any
building and zoning ordinances of the municipality in which the mo_rtgageci prop¢rty is located
and possible violations of same; any rights of tenants or persons in posseséion of the subject
property; prior liens of record, if any, exéept those liens éddresse_d in RPAPL 1354, any equity of
redemption of the United States of America to redeem the prope;ty within 120 days from the
date of sale, any rights puréuant to CPLR 317, 2003 and 5015 or éhy appeal of the underlying
action or additional litigation brought by any defendant or ifs successor or assignee contesting
the validity of this foreclosure; and it is further |

ORDERED that the purchaser be let into possession of the property. vupon production in
hand of the Referee’s Deed or upon personal service of the_‘Referee’s deed in accordance with
CPLR 308; and it is further

ORDERED that defendants in this actionland persons claiming through them and any

person obtaining an interest in the property after the Notice of Pendency are barred and
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foreclosed of all right, claim, lien, title, and interest in the property after the sale of the
mortgaged property; and it is further

ORDERED that within 14 days after completing the sale and executing the proper
conveyance to the purchaser, the Referee shall file with the clerk a repdrt under oath of the
disposition of the proceeds of the sale and upload the report to NYSCEF if it is an e-filed case;
and it is further |

ORDERED that if the purchaser or purchasers at said sale default ﬁpon the bid or terms
of sale, the Referee may place the property for resale without prior application to this Court
unless Plaintiff’s attorney elect to make such an application; and it is further

ORDERED that Plaintiff shall serve a copy of this judgment with notice of entry upon
the owner of the equity of redemption, any tenants named in this action,‘ and any other parties
entitled to service, including the Referee appointed herein; and it is further

ORDERED that nothing herein shall be deemed to relieve Plaintiff of any obligation
imposed by RPAPL 1307 or 1308 to secure.and maintain the property until ownership of the
property has been transferred and the deed duly recorded; and it is further

ORDERED that when the Referee files a report of séle, she or he shall also file a
Foreclosure Action Surplus Monies Form and also upload this document to NYSCEF (if an e- |
filed case); and it is further |

ORDERED that Plaintiff shall file a written report with the Céurt (via NYSCEF if an e-
filed case) within 5 months from the date of this judgmenf stating whether the sale has occurred
and, if applicable, the outcome of the sale; and it is further

ORDERED that the Referee shall e-mail Thomas Maser (tmmaser@nycourts.gov) to

inform the Court about the auction date; and it is further
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ORDERED that, without further order of the Court, the referee shall be entitled to an
additional fee of $950 for conducting and attending a closing with a purchaser other than
plaintiff, plus, if such a closing is scheduled for the referee’s conference room, then the referee
shall be entitled to a reasonable fee for use thereof, without further order of the Court.

A description of the premises is annexed hereto as Schedule A: 220 Manhattan Avenue,

Unit #7H, New York, New York 10025.

115199

DATE
CHECK ONE: CASE DISPOSED

] GRANTED D DENIED GRANTED IN PART D OTHER
APPLICATION: SETTLE ORDER . SUBMIT ORDER '
CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT D REFERENCE
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1! ' ‘The Condominbum Unit (the "Unil’) knovn as Unit No. 7810 the buﬂdlng having a sireet Address of 220

! Manhaltan Avenue in the premises known as Towers on the Park Condominium; sald Unit designated and
described as Unit No. 7H in the Declaration establishing @ plan for condomminium ewnership of gald premises

. under Arlicls 9-B of the Real Property Law of five State of New York (lhe "New York Condominium Act)
dated 37288 and recorded in the New York Counly Office of the Register of the City of New York (ihe
"Registers Office") on 4/15/86 in Reel 1390 page 114 and also designated as Tax Lot 1312 in Black 1845
of 8eclion 7 of the Borough of Manhattan onthe Text Map of tha Real Property Assessment Department of

_ The City of New York and on the Floor Plarfs of sald bullding cerified by Donald Porter Ryderof Bond,
‘Ryder and James P.C., Architects on 1/12/88 and filed with the Real Pioparty Assessment Department of
the Gity of New York on 4/14/38 as Condominlum Plan No, 536, and filed with the Reglster's Office on
4115/88 as Map No. 4758,

TOGETHER with an un'dfwded 2043 percent interest in commion elernents,

TGGE’n{ER with the Benams and SUBJECTto the Burdens of tha Declaration of Condominium recordedin
Reel 1380 page 114, ) )
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