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SUPRl':ME COURT OF THE STATE OF NEW 
COUNTY Of' NEW YORK: COMMERCIAL DIVISION PART 49 

-------------------------------------------X 
SUVERANT LLC, 

Plaintiff, 

BRAINCHILD, INC., BRAINCHILD COMPANY INC., 
BRAINCHILD & CO. INC., BRAINCHILD 
HOLDINGS BRAINCHILD, KVK-TECH. INC., 

ARRIVALS LLC, THE ARRIVALS or 
NY, KAL YAN VEPURI a/kla 

KAL VEPURI, ,JOHN AND .JANE DOES l 
and DOE ENTITIES l-JO 

Defendants. 

------------------------------------------X 
0. PETER SHER\VOOD, J.: 

I. 

As is a motion to these are 

NYSCEF Ooc. J ). 

DECISION AND ORDFJ~ 
Index No.: 650746/2018 

Motion Sequence No.: 00 I 

from Verified Complaint 

are a group of companies and an individual (Kafyan [KalJ Vepuri) \Vhich are 

comingling funds and conducting without observing corporate 

is the founder, principal, owner, wholly or of the 

controls all of the entities. entities are: 

Brainchild 

(together, Rrninchiid Entities). 

the brand names Brainchild, Arrivals, and Arrivais NY. 

is an outerwear 

brand. Plaintiff has made-to-order "'"~fi~'"" to Arrival.s 

custom-made gannent patterns Brainchild and had the uirrT~1••nt<: made in 

Turkey. Until October 2016, defendants paid plaintiff a 50% deposit on orders upon confirmation 
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of the order. The balance would be paid on satisfactory delivery. In October 2016. the parties 

rc111.~gotiated the terms, with defendants seeking more flexible tem1s. 

On Cktohcr 20 I 6. the parties agreed defendants would commit to order at least 1 500 

units of nutcnvear in 2017, and plaintiff would accept a l 00,000 deposit with a revolving structure. 

net 90 days (Com.plaint, 1 34). However, when it came time to place the orders, defimdanls 

dcnrnnded even better terms. Jn February 2017, the parties agreed defendants ·would increase their 

orders. including hems to he made in China. Defendants would pay no deposit and invoked 

amounts would come due 60 days aftertransmisskm of the invoices (id at Cj3 5 ). Between March 

and October of 2017, defendants sent plaintiff several purchase orders. exceeding the minimum 

numhcr of units. The goods were delivered and the defendants invoiced for the goods (id at if~ 

36-47). Dd\:ndants did not object to the goods but failed to pay. The parties agreed that plaintiff 

would hold back delivery of 388 units of a "Moya" jacket until defondants becarne current on 

paym\."nts and ugreed to a payment schedule. Defendants defaulted on that payn1ent schedule. 

On November 27, 2017, plaintiff's counsel sent defendants a demand letter for a total of 

$ l JI 7JH2.95. \.Vith almost $900,000 of that being overdue. The parties started negotiating a nc\V 

payment schedule, \.Vith defendants seeking immediate shipment of 108 Moya jackets and delin:ry 

of lhe patterns m;cd for defendants' orders. On December 18, 2017. the parties agreed on a revised 

payment plan for the outstanding $1.460.000. The plan provided fr>r an initial payment, delivery 

of the jackets and patterns, and then the remaining payments. Defendants made the initial 

payment. plaintiff turned over the patterns and the jackets, but defendants failed to make further 

payments (id at ,l,!55-57). 

Now, defendants have represented that they do not intend to pay the outstanding balance 

because they have been taken over by a senior lender, who has forbidden them to become current 

on their obligations fid at 1 67). 

Plaintiff asserts eight causes of action: 

1 ) Breach of Contract fi.)r failure to pay invoices for goods ordered pursuant to the Feh 2017 
agreement 

2) Goods Sold and Delivered 
3) Account Stated- plaintiff regularly provided statements of account for the goods pun:haseJ. 

Defendants have not objected to the statements and only made partial payment 
4) Quantum Mernit/Unjust Enrichment 
5) Breach ofimplied Covenant of Good Will and Fair Dealing 
6) Fraud/Fraudulent Inducement for negotiating with no intent to make payment 
7) Declaratory Judgment that defendants are alter egos and jointly and severally liable 
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8) Tortious Interference with Contract against Senior Lender- as far as defendant clairns that 
this senior lender has stopped them from making payments. 

II. ARGUMENTS 

A. Defendants' Arguments to Dismiss 

Defend ams that several of the entity defendants do not actually exist, namdy. 

Braim:hild. Inc.: Brainchild Company Inc.: Brainchild: The Arrivals: and Arrivals NY. These are . 
fictional entities amL according to defendants "fi)t is not clear if any of these corporate narm·s is a 

duly registered d.ib/a .. (NYSCEF Doc. No. 45 at n. 1). "Brainchild Holdings LLC and KVK are 

\vholly unrelated companies that have nothing to do with the allegations in this action" (id). 

only eniity '>vi th \Vhich plaintiff did business was Brainchihl Company. Inc. (Memo at I). 

Defendants argue daims t\vo through six are quasi-contract and tort claims and arc 

duplicative of the breach of contract claim. They arise from the same facts and seek the same 

damages. Plaintiff does not allege any independent duty or olher allegations to support tort or 

quasi-contrnct claims. Further, as far as plaintiff claims defendants negotiated the Octobcr 20 i 7 

(or subsequent) agreement with an intent not to pay, such an allegation is not enough to convert a 

breach of contract claim into a fraud claim (Memo at 6-7). The alter ego claim should be dismissed 

as well because plaintiff provides only condusory allegations that KVK, Vepuri and the other 

emitit>s arc alter No factual allegations of domination or control arc alleged. Neither is a 

party to the c<mtrm:ts, and KVK is a generic drug manufacturer which has no involvement with 

the goods at issue hi:re. 

The breach of contract claim should be dismissed because plaintiff has failed to allege 

when the paym.ents purportedly were due, the amount due, and whether the deadline for payment 

passed (id at 9). 

Regarding the tortious interference claim (eighth cause of action) which is pled 

conditionally, this claim should fail because plaintiff has failed lo allege breach of the contract 

between plaintilTand defendants, and also the senior lender's kno\vlcdge of that contract, and that 

it lacked a justification for inducing a breach. 

B. Plaintiff's Opposition 

Plaintiff has alleged !he details of 13 invoices for defondams' 2017 orders. with their due 

dates. and asserted the lack of payment (Opp at 4-5). Plaintiff has also alleged subsequent 

agreements to pay outstanding debts which agreements were breached. Plaintiff has includl..'.d 
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specific allegations against each entity and the individual, Vepuri, \vhn negotiated the contracts at 

issuc. Vepuri nmv seeks to hide behind corporate names \Vhich purportedly do not exist {idar 6). 

There is no hdghtcned pleading standard here. and plaintiffs have sufficit•ntly alleged breach 

contract. 

The allegations regarding alter implicating all of the ddemJants are sufficient It is 

undear with \Yhich entity or entities plaintiff eontracted. but each defendant has a clearly descriht•d 

conn<.>ction with the agreements and is a proper defendant Ud at 7). The allegations also 

sufficiently support the argument that the entitles and Vepuri were alter egos, operating as a single 

enterprise (id at 7). "'Defendants repeatedly communicated with Plaintiff as representath es of 

·Brainchild' or 'Arrivals', issued Purchase Orders by 'Arrivals' which instructed Plaintiff to make 

invokes billable to Brainchild & Co. c/o KVK-Tech. Inc., KVK-Tech, Inc. apparently approved 

and made and sent payments fbr The Arrivals brand, and Defendants also made payments by 

checks apparently drawn from the account of Brainchild" (id at 8). In negotiation for a payment 

plan, defendants' counsel insisted that Brainchild, Int::. be the only obligor (id. ). Brainchild, Inc. 

signed the agreement hut the partial payment apparently originated from "Brainchild Company. 

Inc:'. Defendants previously made payments by check dnmn on the account of "Brainchild .. with 

an address of .. J 3 East 16111 Street, Floor 6, New York. New York 10013 ''. According to social 

media platform and database crunchbase.com, "Brainchild Holdings LLC manages Kai Vapuri·s 

operating companies" and claims ownership of The Arrivals brand. Regarding KVK-·rech, Inc .. 

a purported generic drug manufacturer, defendants' purchase orders ask that invoices be made 

billable to "Brainchild & Co. c/o KVK-Tech, Inc.'' with KVK-Tech. Inc. having initiated wire 

transters to pay for goods manufactured by plaintiff fr1r The Arrivals. Finally, Verpuri is the 

--Founder of Brainchild & Co. and of The Arrivals.'' Me is the person with final over all 

husint>ss decisions concerning The Arrivals and over all business decisions concerning The 

Arrivnls and Brainchild. The registered address of Brainchild Holdings is his home {sec id pp.8-

H}}. 

Plaintiff maintains the allegations about the Brainchild Entities are not conclusory. They 

are sufficient tt> allege a defendant dominated the other defendants and that such domination was 

used to commit a fraud or wnmg. The defendants commingled funds, shared personnel and an 

address, operate as one from Vepuri's home, and are interrdiant (id at 11 ). Vepuri is the common 

connection among them. I Jc/they used the domination of the other entities to damage plaintiff by 
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foiling to pay. and by damaging plaintiff's relationships with its vendors. Alter ego is a fact 

specific analysis. not suitable for resolution on a motion to dismiss (id at I :n Dcfondants have 

previously said !hat the rclcvmlt countcrparty was Brainchild, Inc. Defendants now claim that 

enrity does not exist and Brainchild & Company, Inc. is the correct entity. As for as ddendants 

point out thai K VK, a drug manufacturer has no business related lo this dispute, plaintiff points 

•lllt that KVK received invoices for the apparel, so \Vas somehow involved. Discovery is needed. 

Pl.aintiff argues the unjust enridnnent claim should survive in the alternative to the hrcach 

of (.:ontrnct case. especially since it is unclear \Vith which entity the plaintiff contracted and plaintiff 

has alleged that all defendants received the goods. To the extent a defondant may not have been a 

party to the contracts but received goods from plaintiff, the unjust enrichment claim is not 

dupfa:ativc (id at 15). Further, plaintiff seeks damages different from those sought for breach of 

contract, including damages for turning over the patterns. 

Plaintiff argues the fraud claim can exist alongside a breach of contract claim because 

plaintiff has alleged a special relationship between it and the defendants. Dekndants were 

plaintiffs biggest customer for several years, and had established a relationship of tmst, \Vhich can 

support a higher duty than a mere contractual obligation (id at 16). Plaintiff has also sought more 

than contract damages for this claim. 

As to the good faith and fair dealing clairn, plaintiff has alleged the deiemfants' 

misrcpn:scntations. including about the identity of the counterparty and the quantity of goods the 

Jdendants would pay for, damaged plaintiff beyond contract damages (id at 17). 

To the extent plaintiff failed to allege in the complaint that the senior lender had knowledge 

of plaintiff's contract with defendants. plaintiffs have now clarified that allegation in counsers 

anirmation (id). While the senior lender may have an economic justification for the intcrten:ncc. 

that is not yet dear. and it is unknowi1 if a loan had heen called, or if defendants do not the 

runds to hoth (id). Since the senior lender has not been identified yet. and no facts are known 

ahout its situation or motivation, this claim should survive (id. at 18). 

C. Defendants 1 Reply 

Defendants concede plaintiff has cured any defects in the breach of contract claim against 

Rrainchild & Company, Inc (Reply at 4, NYSCEF Doc. No. 47}. However, the claim should be 

Jismissed as to the other defendants, who were not parties to the contract. 
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Regarding the second through sixth claims, defendants reiterate the arguments above. i\s 

!here is no dispute as to the existence of a contract, plaintiff may not alternatively plead quasi­

contract or 1011 claims, including an unjust enrichment claim (id. at 6). The breach of good faith 

and fair dealing claim is also duplicative, as there is no heightened duty here (id at 7). The fraud 

claim also foils. as plaintiffs allegations that Brainchild was a long-time and large customer do 

not create a separate duly (id). Further, plaintiff has not pied a fraudulent statcmenL While 

Brainchild's name was misspelled, several spellings were used, so it was unreasonable to rely on 

any one spelling of the name (id at 8). Nor did plaintiff allege it relied on the misspelling. or any 

dl'triment that arosl' from that rdiance. The fraud claim should be dismissed. 

The alter ego claims should be dismissed because elements of the theory ofliability must 

be pied. even though it is pre-discovery Ud at 9). The complaint here only contains condusory 

allegations of alter ego liability. Plaintiff has not pied facts to support the conclusion that any 

domination or conirnl of defendant entities defrauded or damaged plaintiff Ud at I 0). Plaintiff 

was not defrauded al all. This is a straightforward breach of contract action. As far as there is 

confusion about Brainchild's name. plaintiff failed to perform basic due diligence before doing 

business. and failed to require a contractual representation about the counterparty. indicating the 

information was not relevant. so cannot be the basis of a fraud claim (id). Further, the allegations 

are insufficient to show domination and control. The allegallons only show common o\vnership, 

a shared mailing address. and employees of different entities seeking help from each other before 

entering into the contract. Similar facts, with the addition of intenningling of fonds and domin:mce 

of decision 111aking. were insutfo:ient to support aller ego claims (id at I I. citing Cornwall Mgr 

ltd 1· Kambolin. 140 AD3d 507, 507 [lst Dept 2016]). 

EYen ·with the additional allegations, the tortious interforcnce claim fails because plaintiff 

has failed to allege the purported senior lender lacked a justification for inducing a breach of the 

contract. senior lender is entitled to be paid first and so ro act as it is alleged to have done 

(Reply at 12 L Plaintiff has failed to allege the interference was tortious or motivated by malice 

(id.l. 

HI. DISCUSSION 

On a mothm h) dismiss a plaintiffs claim pursuant to CPLR § l l (a) (7) for failure to 

state a cause of action. the court is not called upon to determine the truth of the allegations (see, 

Campaign for Fiscal f.(fuity v Stalt:. 86 NY2d 307, 317 fl 995]; ] 19 Broadway Cmp. v 
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's. Inc. 46 NY2d 506. 509 [ l 979]). Rather, the court is required to "afford the pleadings 

a libernl construction, take the allegations of the complaint as true and provide plaintiff the benefit 

inforence [citation omitted]. Whether a plaintiff can ultimately establish 

allegations is not part of the calculus in dctcm1ining a motion to dismiss" (EBC l v Goldman. s·achs 

& C , 5 NYJd 1 l. I 9 [2005]). is limited to \\hcthcr 

states a cause of not \Vhether there is 

or action [l Sokol r . 74 

11 ). 

not 

Company. Inc. Defendants do 

breach contract clailn as to Braim:hild 

to dismiss it as to all other arguing they either 

01" or otherwise. Imposition alter~ego 

n.:qum.·s p!aimiff to demonstrate the '"complete domination of the 

eorporntion in respect to the attacked' and 'that such domination was to 

a fraud nr \Vn>ng the plaintiff which resulted in plaintiffs injury"' (Baby Phat !folding 

lJC y Kelhrnod . l 407 [I st Dept l 4], v New 

of Taxation and Fin, N 135. 141 11993]). domination an; 

insuffident \Vhik ddl=ndams plaintiff has failed to do not 

plainiiff properly pied it \Vas \vrongcd injured by at one 

rely on Cormvall A(e;t Ltd r Kamholin ( l 40 Regarding domination and control, del:ertdanl 

AD3d I! st Dept 2016]). In Cornwall Mgt, allegations were 

plaintiff failed to allege actions taken by the entities connection with the 

specific loans at and the injury to the plaintm: or a lack of corporate fomrnlitics or 

unden:apitali1ation {id at 507). Herc, plaintiff failed to of 

actions the other to control Brainchild and Company, Inc. (ff <my of the 

Brainchild is not whether a plaintiff 

it can. The defendant are alleged to have used 

contract states it is plaimi ff and inh:n.:hangeahly. 

Brainchild Inc Brainchild, and it is signed on behalf of Brainchild. , ,,_,,,,.~ 

Brainchild Inc is a proper deiendant As as defendants argue Brainchild 

not presented documentary to that The dispute over the proper 

counterparty the contract An entity just named "Brainchild'' and ac1rcn1uan 
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entity KVK-Tech. Inc. are alleged to have made payments on the counterparty's dehts. so may l>e 

proper counkrparties. The entities which made payments previously. and subsequently did not. 

may be dce1ncd to be controlling the counterparty with respect to the transaction. 

The entities are run out of Vepuri's home and he is alleged to have comingkd funds (see 

Opp at 10). I k makes all business decisions for the entities. The only de fondant fi.)r wlllHn 

sufficient allegations have not been made is Brainchild Holdings LLC. which is not allegcd to h~m.! 

done anything in relation to these transactions or the contract The motion to dismiss this claim is 

granted as to Rrainchild Holdings LLC. and is otherwise denied. 

As there is a contract. the claim fbr goods sold and delivered (second cause of action) is 

duplicmin~, and shall he dismissed. Plaintiff does not attempt to dcfond this claim. 

lkgarding the claim for an account stated (third cause of action), "an account stated is an 

agn:em.:n! bi.:.·twccn parties to an account based upon prior transactions between them \\ith respect 

to the corrccmcss of the account items and balance due" (.fim-1\far Corp. r Aquatic ( 'onstr .. 195 

i\ D2d 868. 869 [3d Dept l 993 ]). The agreement can be express (Ross v Sherman. 57 AD3d 758. 

759 I 2d Dept 2omq >.or .. mny he implied where a defendant retains bills without objecting to th1..~m · 

\Vithin a rcasonnhll' period of time. or makes partial payment on the account'· Um. Express 

Cemurion Bank r < 'utfer. 8 l A D3d 76 l, 762 !2d Dept 20 l 1 D· "lR!eccipt and retention of plaintiffs 

w.:counts, witlwut obji:ction within a reasonable time, and agreement to pay a portion or the 

indcbh:Jness. lgin~s] rise to an actionable account stnted, thereby entitling plaintiff lo summary 

judgment in its fa\'or" (Shea & Gould r Burr. 194 AD2d 369, 3 70-71 [I st Dept l 99311 citation and 

internal quotation marks omitted!). This claim is properly stated and will survive as an alternative. 

especially given the dispute over tilt' proper counterparty to the contract. 

As to the claims of quantum meruitlunjust enrichment, "unjust enrichment is a quasi 

contract theory of recovery. and ·is an obligation imposed by equity to prevent injustice, in the 

absence of an actual agreement between the parties concerned'" (Georgia Malone t~: Co., Inc. r 

Rieder. 86 :\D3d 406, 408 r l SI Dept 2011 ], qffd. 19 NY3d 511 [2012]. quoting IDT Corp. v AforRt111 

Swn!ey Dean Willer & Co .. 12 NY3d 132, 142 f2009J), In order to plead a claim for unjust 

enrichm<.•nt the plaintiff must allege ''that the other party was enriched, at plaintiffs expt•nse. and 

thal 'it is against equity and good conscience to permit [the other party! to retain what is sought to 

be n.:covcrcd"' (<Jeorgia A/alone & Co., 86 AD3d at 408, quoting Mandarin Trading f,td 1· 

Wildcnstein, 16 NY3d 173, 182 [2011}). To make out aprimafacie case for quantum meruit. 
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plaintiff must esiahlish (1) the performance of services in good faith. (2) acceptance oft he scrvict•s 

by th1: pcrson to whom they are rendered, (3} an expectation of compensation therefor, an<l the 

reasonahh: value of the services (Freedman v Pearlman, 27 l AD2d .10 L 304 I l st Dept 2000 !). 

Affording the pleadings a liberal construction and providing plaintiff the benefit of \..".very possibk 

inference (see ECBI, 5NY3d at 19), the allegations that plaintiff may have delivered goods to an 

entity other than its cmmterparty, if they are not alter egos, the quantum mentft daim should 

surv in.' as an al temative to the breach of contract action. 

:\s to the br..:m:h nf the covenant of good faith and fair dealing daim, ii i.s \veil senkd that 

v.ithin ewry i.:ontrad is an implied covenant of good lllith and fair dealings (set' 5 I I Jr ]3]nd 

( hmers Corp. v Jennifer Realty ( 'o .. 98 NY2d l 153 [2002): Dalton r !~due. Test in}!. Serr., 87 

NY2d 384, 389 f 1995)>. The implied covenant "'embraces a pledge that neither party shall Jo 

anything that will have the effrct of destroying or injuring tht' right of the other pany to receive 

the fruits of the contract" (511 W 232nJ Owners Corp .. 98 NY2d at l 53 [internal quotation marks 

omittt.:"dJ: see also 6243 Jericho Realty Corp. v AutoZone, Im: .. 71 AD3d 983, 984 !2d Dept l OJ: 

Jlorm; r Frk. l l NY3d 452. 457 [20081). A breach of the covenant is a breach of the contract itsd!' 

l see Hoscoral r >pi::rating, LU' v Nautica Apparel, inc., 298 AD2d 330, l [ l st Dept '.::002 J l. Thi: 

co\ enant nr good faith and fair dealing is breached when a party acts in a manner that. although 

rwt expn.'.ssly forbidden by the contractual provision. would deprive the other party ofthc benefits 

of the agreement (see 51 i W. 23:!nd Uwners Cmy> .• 98 N"y"2d at 153: .\'orenson 1• Brit~!!;I! ( 'apital 

Corp.. AD3d 265, 267 f I st Dept 2008]). 

The covenant encompasses any promises that a reasonable person in the position of the 

prom bee would be justified in understanding were included (set.' l If :!32nd ( )wners Corp., 98 

NY2d at 153: Oclwl v Tel Tech Corp., 26 AD3d 575. 576 [3d Dept 2006!). However. the 

ohligations imposed hy an implied covenant of good faith and fair dealing are limited to obligations 

in aid and furtherance of the explicit tcm1s oft he parties' agreement (see 7hanp on Ocean LU· r 

State. 79 AD3d I ' l 326 !Jd Dept 2010j}. The covenant cannot be construed so broadly as lo 

nul!il~ the cxprl.?'ss tcnns of a contract, or to create independent contractual rights (sec Phoenix 

( 'apital hffs. f"L( · i· El!in!!,lon l•fgr. Group. LL Ci 5 l AD3d 549. 550 [ l st Dept 2008 J; 76: lhird 

Arc LU'\' ( ;rchlc & Fin}ter. !JI'. 8 AD3d 75. [ l st Dept 2004 l: SNS Bank NV v ( 'irihank. ;V.A .. 

7 AD3d 355 l lst Dept 2004]; Fesseha v TD T·Vaterhouse hw Serrs .. inc., 305 AD2d 268. [ l st 

Dept 20!J.1]). To establish a breach of the implied covenant the Plaintiff must allege foe ts I hat tend 
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to show that t!K~ Defendants sought to prevent pcrfbrmam:e or the enntract or to withlwld 

benefits from the Plaintiff (see Aventine frw ,\(ff.ml" Inc. v Can Imperial Hank o/Comrmmication•: 

Inc. 265 :\D2J 5!3, 514 l::!d Dept 1999]). 

This claim is duplicative of the breach of contract cause of action. Plaintiff has not alleged 

dcfrndants ::;ought to deprive it of the benefit of its bargain. Plaintiff merely alleges defrmlants 

failed to pay. which is a breach of the terms of the contract This daim fails. 

Regarding the sixth cause of action. "in a fraudulent inducement claim. the alkgcd 

misn:prcsentatiun should be one of then-present fact, \Vhich would be extraneous lo the comrnct 

and involve a duty separate from or in addition to that imposed h;, the contract ... and not merely 

a misrepn:sented intent to perform" (ffmrfhome Cimup v RRE Ventures. 7 ADJd 320, [lst 

Dept :2004J !citations omittcdJ; see alsoJ:\1. ntdrs. & Assoc" hw i· Undncr, 67 AlBd 7:HL 741 

{2d Dept 20071 f''[aj present intent to deceive must be alleged and a men.' misrepresentation of an 

intention to perform under the contract is insufficient to allege fraud" p. Rcprcscmations of 

opininn. t'n:n as to matters. of foct. arc not representations this purpose and arc not m:tiPnabk 

guaranteed Lanzi v Brooks. /\D2d 1057 [1976]. a{fd 43 778 l l 977!; Mun 

,\fcra!lh· Bed ,\lt'g ( 'orp. r 1 )ohh,-, 253 NY 313 r 1930] ). Here. the alleged misrepresentation relates 

lo defendants· inh.:ntion to perfr)m1 on the contracts. Therefore. this claim fails. 

The dt:claratory judgment claim is effectively an independent claim for piercing of the 

corporal\: veil. which "does not constitute a cause action independent of that against the 

corporation: rather it is an assertion of facts and circumstances which will persuade the court to 

impose the corporate obligation on its mvners" (Aforris v New York State Dept. of Taxation and 

Fin" 82 NY2d 135, 141I1993]). Accordingly, this claim shall be dismissed. 

t\s to the tortious interference \Vith a contract claim against Doc individual or entity, tc; 

pnwe a claim for tortious interforcncc with contract, the plaintiff must show: t l) the existence of 

a valid contract: (2) defendant's knowledge of the contract: (3) defendants' intentional procurernent 

or the third-party's breach \Vithoutjustitication: (4) actual breach of the contract; and(:')} damages 

caused by breach of the contract (lama Holding Co. v S'rntth Barney, 88 NY2d 413, 424 11996 J): 

Kronos. Inc. v A l~Y Cw1». 81 NY2d 90 [1 j). 

Plaintiff has alleged the ex iste11ce of a valid contract, that the senior lender knew about the 

contract procured the breach and caused plaintiff damage. The parties dispute whether there was 

a justi lication. or whether the lack of a justification is properly pied. Providing the plaintiff the 
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benefit of every inference, and as information about this lender is totally within the defendants' 

control. this daim survives. 

Ai..:cor<ling!y. it is hereby 

ORDERED that the motion of defendants to dismiss the cmnplaint (motion sequern:e 

number 001) is GRANTED to the extent that the Second (Goods Sold and Delivered). Fltlh 

(Breach of Implied Co,·enant of Good Faith and Fair Dealing), Sixth (Fraud/Fraudulent 

Inducement) and Seventh (Declaratory Judgment) causes of action are hereby DISMISSED. and 

is othawisc DENIED; and it is further 

ORDE:RED that the Motion to Dismiss is GRANTED as to Brainchild Holdings LLC and 

the complaint is hereby DlSMISSED as to Brainchild Holdings LLC; and it is further 

ORDERED that all counsel fbr the respective parties shall appear at a preliminary 

confrrencc on Tuesday, June l l, 20 l 9 al !0:30 AM in Part 49, Courtroom 252, 60 Centre Street. 

Nc\V York. New York. 

This constitutes the decision and order of the court. 

DATED: April 19, 2019 
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