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SUPREl'vffi COURT OF THE STATE OF NE\iV YORK 
COUNTY OF NE\V YORK: COMMERCIAL DIVISION PART 60 

CORTLANDT SH'{EET RECOVERY INDEX NO. 653357/2011 

Plaintiff, 
MOTION DATE 

- v -

BONDERMAN, DAVID MOTION SEQ. NO. 014 

Defendant 

DECISION AND ORDER 

----------------------------------··------------------------------------~----------X 

HON. r.1ARCY S. FRIEDMAN: 

Plaintiff Wilmington Trust Company (WTC) moves in lndex Number 653357/2011 
(Cortlandt II or the Plenary Action) for an order granting it leave to amend the complaint. The 
motion seeks to add proposed defondants Apax Partners LLP (Apax) and TPG Capital, L.P. 
(TPG) to the existing causes of action. In addition, the motion seeks to add a conversion cause 
of action and to plead a judgment enforcement cause of action, both of which overlap with 
causes of action brought by WTC in Index Nu.mber 160367/2017 for enforcement of a judgment 
(the Judgment Enforcement Action). The judgment was granted in favor of \VTC in Index 
Number 653363/2011 on a Motion for Summary Judgment in Lieu of Cornplaint 

At the outset, the court notes that WTC has a strong argument that the time to amend as 
ofright under CPLR 3025 (a) has not passed, as defendants have not yet filed an ans\.ver or other 
pleading responding to the complaint However, even if the time to amend as of right has 
passed, the court holds that leave to assert the proposed amendments should be granted. 

rt is 'Nell settled that leave to amend '"shall he freely given' absent prejudice or surprise 

resulting directly from the delay," CMf.~JJ}?.K~y,J).g_~·:'ciS'.~ .. fk_A§§QS-'.iL,Jm;_,__yJ:{~.lY .. YQrk.~~itY..H\'5.<!lth 
& Hosps. C_QJP-', 59 NY2d 755, 757 [1983]; see CPLR 3025 [b].) The decision \.Vhether to permit 

amendment of pleadings is committed to the discretion of the court. CE.~t~m:v.?:!~LG~m.tr~ __ (_g_,,JnQ, 
yJ~jjy __ g.f.N~.w .. Xm:k, 60 NY2d 957, 959 [1983].) It is further settled that on a motion for leave to 
amend a pleading, the movant "need not establish the merit of its proposed new allegations, but 
[must] simply show that the proffered amendment is not palpably insufficient or clearly devoid 

of merit." (MI!Ilt.ln§:J;;g_g:i, _ _y __ Qrny§!Qg~-~--Co~~Jnf,, 74 AD3d 499, 500 [1st Dept 2010] 
[internal citation omitted]; accord !'YU1Je;r_y_Q9Jw_n, 93 AD3d 424, 425 [1st Dept 2012]; 
KQf.Q_lln,\k.:r:.Bo_Qr,'._AU~_n_Hmn.Utg_nJnc,\, 85 AD3d 502, 505 [1st Dept 2011].) 

The authorities in this Department have been in conflict as to whether or to what extent 
an evidentiary showing must be made in support of the rnotion for leave to amehd, (See /\fTih§..Q 
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A.$.~!!L .. C.Q.UL.Y.NQm_tJJ:<L():y~UL&, __ (c:tEit~LJnf,, 2016 WL 7475831, * 3 n 4 [Dec. 29, 2016] [this 
court's prior decision discussing cases].) Recent authority has increasingly held that the party 
seeking leave to amend is "not required to submit an affidavit of merit or make any other 
evidentiary showing in support of [its] motion." (B_q)j_i;ll;; __ yJ\~Jlh, 161 AD3d 625, 625 f lst Dept 

2018], citing Hi~k~~y _ _y__Sl~Y~n_E, __ Km~Jrn~nJ~J;~,, 156 AD3d 436, 436 [1st Dept 
2017], Iv denied 32 NY3d 905 [2018]; see B,~y{;_?. __ y_R_S..P .. R~~Lt:.:~,Cqrn_,, 2019 \VL 1522620, * 1 
[1st Dept Apr. 9, 2019] ["An amendment is devoid of merit where the allegations are legally 

in suffi c i ent"J . ) 

Defendants argue that the statute of limitations has passed on the causes of action sought 

to be asserted against the proposed defendants, Apax and TPG. Even assuming, without 
deciding, that that contention is correct, the claims against Apax and TPG are timely under the 
relation back doctrine. Where a new defendant is sought to be added to an existing action, three 
conditions must be met in order for the claims against the defendant to relate back to the claims 
asserted against other defendants in the action: "( l) both claims must arise out of the same 
conduct, occurrence or transaction; (2) the new party must be 'united in interest' with the 
original defendant, and by reason of that relationship can be charged with such notice of the 
institution of the lawsuit that he \.Vill not be prejudiced in maintaining his defe.nse on the merits 
and (3) the new party knew or should have known that, but for a mistake by the plaintiff as to the 

identity of the proper parties, the action would have been brought against him as wdL" ()ntron 

.:Ll:J'Jill, 306 AD2d l 18, 119-120 [1st Dept 2003]; ~I!~£l!:tYC91JfltJL 87 NY2d 173, 178-181 
[1995] [clarifying that only a mistake, as opposed to an excusable mistake, is required \.vhere the 
omission of a party from the original pleading was not deliberate or undertaken in order to obtain 

a tactical advantage in the litigation].) 

Addressing the third prong of the relation back doctrine, the court holds that Apax and 
TPG were on notice, from the outset of this litigation, that claims would be asserted against 
them. They were expressly named as defendants in a related 2010 action brought by Cortlandt 
Street Recovery Corp (Cortlandt), under Index Number 651693/2010, which this court dismissed 

based on Cortlandt's lack of standing" In the instant action, the original complaint does not name 
Apax and TPG as defendants. Apax and TPG are, however, referenced throughout the original 

complaint and are alleged to have controlled the Apax and TPG entities that are named as 
defendants and that were allegedly formed to acquire and "bleed-out" a telecommunications 

company. (E,g,, CompL, ~[~[ 1-2, 28.) In the original cmniJlaint, Apax and TPG are included, 
with the named Apax and TPG entities, in the definition of "Private Equity Defendants." (.kl., if 
27.) The original complaint pleads causes of action, including alter ego dairns against the 
Private Equity Defendants, asserting they are liable _for the alleged bleed-out. (Id., ,~ 181-185 

[Fourth Cause of Action],) Further, TPCl and Apax in the 2010 i\ction, and the named TPG and 
Apax entities in the 2011 Action, are represented by the same counseL This court jointly heard 

and determined the motions to dismiss in both actions. ((;.~nT1gngt~t"E&fQJ-'.Y.D'.J;;'.gn,<,.XJil';-1lc:t~ 
I~_ly~:qm,x_S_,.@,_:d,_, 47 Misc, 3d 544 [Sup Ct, NY County 2014], affd as ffi_Qdifil.':~ 142 AD3d 833 

[1st Dept 2016], affd 31 NY3d 30 [2018].) 
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The failure to name Apax and TPG as defendants in this action cannot be regarded as 
deliberate. Rather, it -..vas the result of inartfol pleading~ in particular, the service of this action 
while the separate, but related, 2010 Action against Apax and TPG, among others, was still 
pending. It is noted, 1noreover, that since the dismissal of the 2010 Action, vVTC has sought to 
amend this action to assert the claims against Apax and TPG. 

The remaining prongs of the relation back doctrine are also satisfied. As discussed 
above, the claims against Apa."<. and TPG unquestionably arise out of the transaction alleged in 
the original complaint As Apax and TPG are alleged to be alter egos of the already named Apax 
and TPG entities, they are united in interest with those entities, (See e.g._ Ur,,i.~!mHLY..,~-QE!UJ1,Jn~.,, 
2009 WL 10705790, at *8 [ED NY, April 1, 2009, No. CV 2005-4659 (DLI) (MDG)] [holding 
under the similar federal relation back doctrim\ codified in Federal Rules of Civil Procedure 
15(c)(l), that "relation back ... is particularly appropriate []given the allegations of alter ego 
status"].) Significantly also, the Comt ofAppeals has expressly held that the alter ego 
allegations against the already named entities were sufficiently pleaded. (31 NY3d, at 46-50,) 
Under these circumstances, the court holds that vVTC has made a sufficient showing of merit to 
support the claim that Apax and TPG are united in interest with the previously named 
defendants. 

In sum, to the extent that WTC seeks to add Apax and TPG to the existing causes of 
action, \VTC has met its burden. To the extent that WTC seeks to add new causes of action for 
conversion and enforcement ofthe judgrnent previously granted to WTC, this branch of the 
motion will also be granted. The interests of judicial economy >hill best bt~ served by 
maintenance of all of the claims in a single action. Any duplication of dairns will he avoided as 
WTC represented on the record that it would withdraw the Judgment Enforcement Action in the 
event leave to amend were granted in this action. (Nov. 20, 2018 Transcript, at 49.) 

In granting leave to amend, the court finds that defendants v-.r:ill not be prejudiced by the 
amendment Defendants' claim of prejudice is based on the assertions that they have already 
filed a motion to dismiss addressed to the original complaint, that they understood that \VTC 
would only seek to add parties, not "substantive amendments," and that because WTC has made 
"substantive amendments" they must now prepare and serve an additional motion to disrniss. 
(Defs.' Memo, In Opp., at 8.) Review of the file shows that the January 2017 rnotion to dismiss 
raised bases for dismissal that this court had not reached on the initial motion to dismiss because 
it had dismissed this action for lack of standing, The motion to dismiss was revived after the 
Appellate Division reinstated the complaint to the extent brought by WTC Defendants knevv, 
before they filed the January 2017 motion to dismiss, that WTC planned to move for leave to 
amernL (See Preliminary Conforence Order, dated Dec. 13, 2016,) Defendants repeatedly 
stipulated to defer the .motion to arnend pending discovery and could likewise have sought leave 
to defer the motion to dismiss. In short, defendants will not be prejudiced by the amendment 
because, with limited exceptions, the arguments raised in the January 2017 motion are equally 
relevant to a motion to dismiss the proposed Amended Complaint, which incorporates most of 
the claims raised in the original complaint and adds some new claims. 
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The court has considered defendants remaining contentions and finds them without merit 

It is hereby ORDERED that the motion of Wilmington Trust Company for leave to 
amend the complaint is granted to the extent that the proposed amended complaint, annexed as 
Exhibit B to the June 22, 2018 Affirmation of Douglas E. Spelfogel, shall be deemed served 
upon service of a copy of this order with Notice of Entry. 

This constitutes the decision and order of the court. 

__ .. ----, 
..... " ............ -·} l ,.-·: 

.. ,l~~(~~~~:~~::~j~:L:c;;'.~-~~~-~~~~(~~--:'>':::::~~:~------· .. 
' MAR£;:;'( ~kl-'RIEDMAN, J.S.C. 

4116/2019 
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