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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY _ .
PRESENT: HON. ARLENE P. BLUTH ‘ PART "~ IAS MOTION 32
' Justice
X INDEX NO. 155780/2016
KATHLEEN CONNOR,
: - MOTION DATE
Plaintiff, ' ]
MOTION SEQ. NO. "~ 003
- V -
) T ' RP. .
SPA CASTLE PREMIER 57, INC., CASTLE GROUP CORP., DECISION AND ORDER
Defendants. . ’
X

The following e-fited documents, listed by NYSCEF document number (Motion '003) 56, 57, 58, 59, 60, -
61, 62, 63, 64, 65, 66, 67, 69, 70, 71,72, 73,74,75,76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86

were read on this motion to/for ' v : DISCOVERY

Plaintiff’s motion to compel defendants to produce an additional witness for a deposition

is granted.
Background

Defendant corporations own and operate Spa Castle, a day-spa and lounge. On April 8,
2016, plaintiff tripped and fell while at Spa Castle, sustaining injuries to her leg and hip. Plaintiff
alleges that dofeodants were negligent in maintaining ‘the premises, thereby.causing_ plaintiff
injﬁries. In response, doféndants claim that plaintiff’s own negligence résultod in her injury
because she did not watchvher step. Accordin;g to Spa Castle’s Incide_nt Report, plainti.ff and her
sister were disputing who would pay for their spa services and her sisterl steoped in front of her to |
pay, which caused plaintiff to take a step back. Because plaintiff supposedly was not watching
where she stepped, she vdid not see a lédge and fell NYSCEF Doc. No. 79). . |

At issue in this motion is a surveiilance video of the accident which defendants claim is no

longer available. Plaintiff states that this video is important because it will help to resolve certain
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factual disputes in the case. Those disputes incl_udevthe appearance of the raised platform where
plaintiff fell, the _lightiné and setup of the foot rﬁassage area where the accident occurred, and
whether Spa Castle had nging signs telling customers' to watch their step.

A month aftc;,r the accident; plaintiff sent deféndants a letter demanding that the video be
preserved (NYSCEF Doc.‘ No. 80). Two more letters were- séﬁt to. defendants demanding
preservation 6f thé video (NYSCEF Doc. No. 81, 82)

| Depositions commenced in this suit. A Spa Castle‘empioyee named Jimmy Tong was
deposed. However, he had no knowledge of the video or its non-retenti_qn. But Mr. Toﬁg named
two witnesses who he believed might have _such knowledge: Joshua Lee and Steven Cﬁon. This -
| . Court ordered that Mr. Lee Be deposed 'and stated thaf if Mr. Lee did nof have proper knowledge
as to the non-retention of the video, then plaintiff could bring another moiion for the deposition of
a further Witness. Mr. Leev was def)oséd and did vnot have l{n'c>w1edgé of the non-retention of the
video. |
Plaintiff now bfihgs this @otion to compel Elefendants to depose Steven Chon, the owner
of Spa Castle. Alternatively, plaintiff | seeks ar;h order prohibiting defendants from offering ‘any
evidence on the issue of 1iability,> or alternatively,. for an order granting plainﬁff an adverse
inference‘ chérg‘e with respect to the non-retention of the video.
~ Defendants oppose the motion, statihg that fhey have already provided two witnesses for a
deposition and that Mr. Chon has n;) knowledge bf thé pléintiff’s é_cciden.t_ 6r the video. They
further argue that because they provided an accident report and the naﬂie\and addréss of the person” -
wﬁo created the reﬁort, defendants should ﬁot be subject to any further dep'osiﬁo_ns, preclusive ‘

action, or an adverse inference.
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Discussion

Pursuant to CPLR 3124, “[i]f a person fails to respond to or comply with any requést,_
notice, interrogatory, demand, question or order under this article . the party seeking disclosure
ma}.l move to cofnpel_ compliance or é response” (CPLR § 3124). Further, “discovery
determinations rest within the sound discretion of the trial court’f (Andon ex rel. Andon v 3 02;3 04
Mot St. Assocs., 94 NY2d 740, 745, 731 NE2d 589 [2000] [citations omitted]).

CPLR 3101 pfovides that: “There shall be full disﬁcloysure of all maftér material and
necessary in the prosecution or‘defense of an action, regardless of the burden of proof” (CPLR §
3101 [a]). “The words material and necessary, are . = to be interpreted liberally to require
disclosure, upon r,equest,.of any facts bearing on the controversy whicﬁ will assist preparation for
trial b}; _sharpening the iss_ues.and re'duciﬁg delay and prolixity” (Allen v Crowell-Collier Pub. Co.,
21 NY2d 403, 406, 28§ NYS2d 449 [1968] [internal quotations omitted]). “Discovery demands‘
are improper if they are ba"sed upon hypothetical speculations calculated to jﬁstify a ﬁshing
expedition” (Formanv v Henkin, 134 AD3d 529, 530, 22 NYS3d 178 [1st Dept 201.5] [internal
quotations and citation omitted]). | .

Pléintift‘s motion to compel the deposition of Steven Chon is graqted. Based on the
deposition testimony of brior witnesses; Mr. Chon fnay have knowledge of ‘t‘h.e‘ video or at least
de}fendan‘ts’ policy on suweiliance video retention. Mr. Tohg previously testified that Mr. Chon
interacts with Spa Castle employees, visits the préperty, and helps in thé operationlof the business
(NYSCEF Doc. No. 83 at pg.25). He also testified that he believes éur\;eillance videos are éaved
for ﬁinety days and that Steven Chon has_ a policsl in’which IT 'would transfer éurveillance fodtage
to a flash drive (id. at pg-39-41). Thus, Mr. Chon’é deposition rhay fesult in helpful informétion
regarding the noh—retention of the video or Spa Castle’s general policés rrle:garding surveillance
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videos. The issue'of the video is, an importantl one. Appar_antly, the subject accident Was entirely
caught on camera, but that video has now dlsappeared desplte plamtlff’s three letters demandmg
 that the video be preserved. - At the very least plalntlff is entltled to gather 1nformat10n as to the

~ video preservation policies and why defendantsfalled to preserve the video of this accident.

. Accordingly, it is hereby
. ORDERED that plamtlff’ S/J"\O)lon to compel the deposmon of Steven Chon is granted

°/19 (‘3 215 tH.
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