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SUPREME OURT OF THE STATE OF NEW YORK 
COUNTY 0 NEW YORK: IAS PART 17 

----------------- ---------------------------------------------------)( 
KEN MONT RA, on behalf of himself and all others 
similarly situ ted, 

Plaintiffs, 

Defendant. 

----------------- ---------------------------------------------------)( 
HON. SHLO 0 S. HAGLER, J.S.C.: 

Index No.: 160550/17 

DECISION/ORDER 

In this proposed class action involving allegations of residential rent overcharge, 

defendant K R Amsterdam LLC ("KMR") moves for summary judgment to dismiss the 

complaint [M tion Sequence Number 002]. Plaintiff opposes defendant's motion. Plaintiff Ken 

Montera ("M ntera") moves separately for class certification [Motion Sequence Number 003]. 

Defendant op oses plaintiffs motion. The motions are consolidated herein for disposition. 

BACKGROUND FACTS 

Monte a is the tenant of apartment 4E in a building located at 2201 Amsterdam Avenue 

in the County, City and State of New York (the "Building") (Notice of Motion [Motion 

Sequence Nu ber 002], Exhibit "A" [Complaint], if 17. KMR is the Building's owner (Id., iii! 1, 

28). 

Monte a took possession of apartment 4E in March 2010, pursuant to a "free market" rate 

lease with a onthly rent of $1, 150.00 (Id., if 19). Montera states that he subsequently executed 

regular renew l leases for apartment 4E at higher "market rate" rents. Montera alleges that his 

unit was actu ly subject to the Rent Stabilization Law ("RSL"), and that KMR had improperly 

deregulated it long with many of the Building's other apartment units (Id., iii! 20-23, 47-51). 
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Speci cally, Montera alleges that the Building was enrolled in the "J-51" real estate tax 

abatement pr gram "until approximately June of 2013," and notes that the program required 

landlords to r gister the apartments in such enrolled buildings as rent stabilized units, and to 

provide the u its' tenants with rent stabilized leases and J-51 Riders (Id., iii! 1-5). 

Monte a proffers copies of his market rate 2010-2011 initial lease and his 2017-2018 

lease extensio . Both leases are neither rent stabilized nor include a rent stabilization rider or a 

J-51 rider (se Notice of Motion [Motion Sequence Number 002], Affirmation in Opposition, 

Exhibits "A", "B"). Montera also submits a "Registration Apartment Information" statement 

from the New York State Division of Housing and Community Renewal ("DHCR") which lists 

s rent stabilized from 1988 through 2009, and indicates that the Building was 

J-51 program from 2004-2009 (Id., Exhibit "C"). In addition, Montera has 

presented cop es of the Building's 2018 New York City Department of Finance ("DOF") 

Property Tax enefit Information sheet and its 2013 tax bill, which show that the Building 

contains a tot 1of85 apartment units, and that 58 of them were recorded as rent stabilized 

through 2013 see Notice of Motion [Motion Sequence Number 003], Exhibits "B", "C"). 

It is controverted that the Building's prior owner had enrolled it in the J-51 program in 

R purchased the Building in 2004, that it deregulated apartment 4E in 2010 when 

the apartment, and that the Building's J-51 benefits expired in June of2013 

(Notice ofM ion [Motion Sequence Number 002], Yaghoubzadeh Affidavit, iii! 4-7). KMR 

nevertheless a serts that it properly deregulated apartment 4E and other units in the Building. 

Monte a commenced this action on November 29, 2017 by filing a Complaint that seeks 

class certifica ion on behalf of two proposed classes of plaintiffs. A 'Class' of tenants seeks 
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certification o claims for money damages. The proposed Class is defined as 

"all te ants at [the Building] living, or who had lived, in apartments that were 
dereg lated during the period when J-51 benefits were being received by [KMR], 
excep that the [C]lass shall not include (i) any tenants who vacated before 
Nove ber 29, 2013, or (ii) any tenants whose occupanc[y] in any such apartment 
comm need after such J-51 tax benefits to the [B]uilding had ended." 

The proposed Sub-Class of tenants seeking certification of claims for declaratory and 

injunctive reli f consists of 'all current tenants at [the Building] who currently reside in 

unlawfully de egulated apartments' (Notice of Motion [Motion sequence number 002], 

Exhibit "A" [ omplaint], iii! 52-56). The Complaint asserts causes of action for: 1) rent 

overcharge in violation ofRSL § 26-512, on behalf of the Class; 2) rent overcharge in 

violation ofR L § 26-512, on behalf of the Sub-Class; and 3) a declaratory judgment of 

regulatory sta us, on behalf of the Sub-Class (Id., iii! 69-89). On February 2, 2018, KMR 

filed an answ r with counterclaims for: 1) a declaration that its deregulation of the 

Building was roper; 2) a rental offset to any plaintiffs' award of money damages; 3) 

money and/or possessory judgments against any plaintiffs found to owe rental arrears in 

excess of any ward of damages; and 4) a declaration that the Court of Appeals holding 

in Roberts v ishrnan Speyer Props., L.P. (13 NY3d 270 [2009]) cannot be applied 

retroactively ( d., Exhibit "B"). Montero filed a reply to KMR's counterclaims on 

February 12, 018 (Id., Exhibit "C"). This Court dismissed KMR's fourth counterclaim 

on the record t oral argument held on September 6, 2018 (tr oral argument, dated 

September 6, 018 at 2-3). Now before this Court are KMR's motion for summary 

judgment to d smiss the complaint (motion sequence number 002) and Montero's motion 

for class certi ication (motion sequence number 003). 
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DISCUSSION 

Altho gh KMR's motion seeks summary judgment to dismiss the complaint on 

the ground th t the claims therein "should be determined by the [DHCR] due to its 

primary juris iction" (Id., Guiliano Affirmation, iii! 21-30), this Court must address 

issues of clas certification in the first instance before it may consider any dismissal 

applications ased on the doctrine of primary jurisdiction. KMR argues that plaintiffs 

claims shoul be determined by DHCR due to its primary jurisdiction since the proposed 

class fails as matter oflaw (Affirmation in Reply [Motion Sequence Number 002], iii! 

49-63). 

It is controverted that the DHCR has no authority to entertain a class action 

(See Hess v E R Assets LLC, 171 AD3d 498 [1st Dept 2019] [the court rejected 

"respondent's request for dismissal of [an] action on the ground that DHCR has primary 

jurisdiction si ce the action raises legal issues, including class certification, that must be 

addressed int e first instance by the court"], citing Dugan v London Terrace Gardens, 

L.P., 101 AD d 648, 649 [1st Dept 2012]. 

Class Certific tion Motion Se uence Number 003 

Monte a posits that the Building was enrolled in the J-51 real estate tax abatement 

program from 2003 until June of2013, but that KMR nevertheless deregulated many of 

the Building' rent-stabilized apartments during that time. Montera relies on the Court of 

Appeals' deci ion in Borden v 400 E. 55th St. Assoc., L.P. [24 NY3d 382 [2014] for the 

general arg ent that groups ofrent-stabilized tenants in J-51 buildings whose 

apartments w re improperly deregulated are "regularly and without exception" found to 
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es (Notice of Motion [Motion Sequence Number 003], plaintiffs 

Appli ations for class certification are governed by CPLR 901, which imposes the 

following req irements: 

"a. One or more members of a class may sue or be sued as representative 
on behalf of all if: 

1. the class is so numerous that joinder of all members, 
whether otherwise required or permitted, is impracticable; 

2. there are questions of law or fact common to the class 
which predominate over any questions affecting only individual 
members; 

3. the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; 

4. the representative parties will fairly and adequately protect 
the interests of the class; and 

5. a class action is superior to other available methods for the 
fair and efficient adjudication of the controversy." 

CPLR 901 (a). Montera argues that "certification is appropriate" for both "the Class" and "the 

Sub-Class," b cause all of "the CPLR 901 (a) requirements are met" (Notice of Motion [Motion 

Sequence N ber 003], plaintiffs Memorandum of Law at 4-11). In opposition, KMR argues 

neither of Mo tern's proposed classes meets any of the individual CPLR 901 (a) requirements 

(Notice ofM tion [Motion Sequence Number 003], Affirmation in Opposition,~~ 28-77). 

"As to the question of whether the putative classes meet the standards for class 

certification, t e nature of CPLR 901 (a) places determination of those factors within the sound 

discretion oft e trial court and reviewable by [the Court of Appeals] only for an abuse of 

discretion" (B rden v 400 E. 55th St. Assoc., L.P., 24 NY3d at 398 [internal quotation marks and 
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citations omi ed]). 

Numerosity 

Mont ra maintains that the Building "contains 85 residential units, and that "[Department 

of Finance(" OF")] records indicate that, at the time the J-51 benefits expired, [KMR] was 

treating only 8 of these units as rent stabilized," with the result that "class members resided in 

27 units" (No ice of Motion [Motion Sequence Number 003], plaintiffs Memorandum of Law at 

7) . As such, ontera argues that given it is likely that many of these units are occupied by 

more than on person, there would be "significantly more than the 40 members required to 

establish a pr sumption of numerosity" (Id. ). 1 Montera also contends that in any event, CPLR 

901 (a) (1) do snot define the term "numerosity" by a specific number, but by whether or not 

joinder of pro osed class members is "impracticable", such as when tenants have moved out of a 

building (Id., laintiffs Reply Memorandum of Law, at 8-10; See Borden v 400 E. 55th St. 

Assoc., L.P., 4 NY3d at 399 ). In opposition, KMR argues that Montera failed to met his 

burden of pro ing numersosity in admissible form given that Montera only proffers his 

attorney's uns om affirmation and the uncertified DOF records (Notice of Motion [Motion 

Sequence Nu ber 003], Affirmation in Opposition, iii! 53-74). 

Here, ontera has satisfied the numerosity requirement of CPLR § 901(a)(l). Although 

Montera cann t avail himself of the "40 member class" numerosity presumption, Montera has 

presented doc mentary evidence that shows that KMR treated 27 of the Building's apartment 

1Mont ra cites the Court of Appeals' observations in Borden that "[a]s to ... numerosity, 
the legislature contemplated classes involving as few as 18 members," and that "numerosity is 
presumed at a level of 40 members." Borden v 400 E. 55th St. Assoc., L.P., 24 NY3d at 399 
[internal quot ti on marks and citations omitted]. 
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units as dere ulated at a time when all of its units should have been registered as rent stabilized. 

This proof, t gether with the allegation that [some of the deregulated units' tenants have since 

left the Build ng], is sufficient to show that joinder of all proposed "Class" and "Sub-Class" 

members is i practicable in this action, so as to satisfy CPLR 901 (a) (1). KMR's objection that 

the DOF reco ds are uncertified is unpersuasive. KMR's argument characterizing Montera's 

proposed "Cl ss" and "Sub-Class" as speculative is unavailing. At this juncture, it is not yet 

incumbent on Montera to identify each specific tenant who may have been overcharged or each 

individual ap rtment which may still be improperly deregulated. Instead, the current task is to 

determine wh ther Montera has sufficiently alleged the existence of a proposed class. 

Predominanc and Typicality 

The st tute' s second and third proposed class requirements are referred to as 

"predominan e" and "typicality;" i.e., whether "there are questions of law or fact common to the 

class which p edominate over any questions affecting only individual members," and whether 

"the claims o defenses of the representative parties are typical ... of the class." CPLR 901 (a) 

(2), (a) (3). I Borden, the Court of Appeals stated that: 

"As to predominance and typicality, the predominant legal question involves one 
that a lies to the entire class - whether the apartments were unlawfully 
dereg lated pursuant to the Roberts decision. It should be noted that the 
legisla ure enacted CPLR 901 (a) with a specific allowance for class actions in 
cases here damages differed among the plaintiffs, stating 'the amount of 
damag s suffered by each class member typically varies from individual to 
indivi ual, but that fact will not prevent the suit from going forward as a class 
action 'f the important legal or factual issues involving liability are common to 
the cla s. '" 

Borden v 400 . 55th St. Assoc., L.P., 24 NY3d at 399 [internal citations omitted]. Montera cites 

this portion o the Borden decision to argue that the "predominance" and "typicality" factors are 
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present with espect to both "the Class" and "the Sub-Class" (Notice of Motion [Motion 

Sequence Nu ber 003], plaintiffs Memorandum of Law at 7-9). Montero asserts that the 

requests by " e Class" for various amounts of money damages and the proposed equitable relief 

Sub-Class" both involve KMR's "failure to follow the strictures of the J-51 

benefits prog am", and present the same scenario as Borden (Id.). With respect to 

"predominan e," Montera argues that there are common questions concerning each member of 

"the Class" d/or "the Sub-Class" as regards: 1) whether their apartments were improperly 

deregulated; d 2) what methodology should be used to calculate their "legal regulated rent" 

Reply Memorandum of Law, at 4-7). Montero maintains further that his claims 

arising out of ailure to follow the strictures of J-51 are "not merely typical of those of all other 

class member ; they are identical" (Id, plaintiffs Memorandum of Law at 9). 

In opp sition, KMR argues that Montera has failed to establish either "predominance" or 

"typicality" b cause the claims of each member of "the Class" and "the Sub-Class" require 

individualize analysis of: 1) the applicable statute of limitations; and 2) his/her apartment's rent 

history (Notic of Motion [Motion Sequence Number 003], Affirmation in Opposition, iii! 28-

52). 

Here, e facts of this action are similar to those of Borden in that both cases involve a 

"J-51 deregul tion." Montero has met the predominance and typicality prongs of CPLR 

901(a)(2) and 3) with respect to both the Class and Sub-Class, given that in Borden, the Court 

of Appeals de ermined that such a factual scenario satisfies said "predominance" and 

"typicality" re uirements. As in Borden, "the amount of damages suffered by each class 

member typic Uy varies from individual to individual, but that fact will not prevent the suit from 
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going forwar as a class action if the important legal or factual issues involving liablility are 

common tot e class" (Borden v 400 E. 55th St. Assoc., L.P., 24 NY3d at 399). 

With espect to "adequacy ofrepresentation,""[t]he factors to be considered ... are 

whether any onflict exists between the representative and the class members, the 

representativ 's familiarity with the lawsuit and his or her financial resources, and the 

competence d experience of class counsel" (Ackerman v Price Waterhouse, 252 AD2d 179, 

202 [1st Dept 998], citing Pruitt v Rockefeller Ctr. Props., 167 AD2d 14, 24 [1st Dept 1991]). 

Montera asse s in his affidavit that he "owes a duty of loyalty to the class" and "will undertake 

his best effort to prosecute this action vigorously on behalf of members of the class" (Montera 

Affidavit,~ 1 ). Montera's counsel has sufficiently demonstrated that they are experienced 

class counsel d the record reveals no known conflicts between Montera and his counsel with 

any of the oth r members of the putative classes. In opposition, KMR does not raise any 

argument reg rding "adequacy ofrepresentation." As such, Montera has sufficiently 

demonstrated he satisfaction of the adequacy requirement set forth in CPLR 901 (a) (4). 

Finall , with regard to "superiority," the First Department has recognized that a 

"proposed cla s action is superior to the prosecution of individualized claims in an 

administrativ proceeding," where factors exist, including: 1) difference in litigation costs; 2) the 

likelihood tha an individual plaintiff/tenant lacks substantial means; and 3) the probability of 

modest dama es to be recovered. See e.g., Dabrowski v Abax Inc., 84 AD3d 633, 635 [1st Dept 

2011]; Nawro ki v Proto Constr. & Dev. Corp., 82 AD3d 534, 536 [1st Dept 2011]). Montera 

asserts a class action is the best way to address the alleged wrongs in the instant matter and that 

"requiring eac current and former tenant to individually bring their own claim against 

9 

[* 9]



INDEX NO. 160550/2017

NYSCEF DOC. NO. 79 RECEIVED NYSCEF: 06/12/2019

11 of 15

[ d]efendant ould not only discourage tenants from seeking redress, but would also strain an 

already overb rdened court by requiring that identical claims be re-litigated over and over again, 

and may lead to inconsistent rulings" (Notice of Motion [Motion Sequence Number 003], 

Plaintiffs M morandum of Law, at 10-11). In opposition, KMR maintains that a class action is 

not superior t other methods given that "class treatment would be inappropriate" in this action 

"in light of th extensive individual proof that each class member's proof would inevitably 

ation in Opposition, iii! 75-77). 

It is w ll established that "the amount of damages suffered by each class member 

typically vari s from individual to individual, but that fact will not prevent the suit from going 

forward as a lass action if the important legal or factual issues involving liability are common to 

the class" (Bo den v 400 E. 55th St. Assoc., L.P., 24 NY3d at 399) [internal quotation marks and 

citation omitt d]). Here as in Borden "to preserve judicial resources, class certification is 

superior to ha ing these claims adjudicated individually" (Id. at 400). 

Acco dingly, based on the foregoing, Montera has satisfied the statutory factors set forth 

in CPLR 902( ) and as such, the instant matter may proceed as a class action. 

Statute of Lim 'tations 

KMR rgues that Montera' s first cause of action for rent overcharge on behalf of "the 

Class" is barr d by the statute of limitations (Notice of Motion [Motion Sequence Number 002], 

Affirmation i Support, iii! 31-34). KMR asserts that Montera's action should have been filed 

within four ye s of the first overcharge which occurred on March 10, 2010 (Id. at 34). In 

opposition, pl intiff asserts that the "first overcharge alleged took place in November 2013," and 

notes that Mo tera filed the instant complaint on November 29, 2017 (Notice of Motion [Motion 
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Sequence Nu ber 002], plaintiffs Memorandum of Law in Opposition at 3-11). 

"An ction on a residential rent overcharge shall be commenced within four years of the 

first overchar e alleged, [is construed] to mean that the action must be brought within four years 

of the first m nth for which damages are sought to be recovered and not ... that an action is 

forever barre where the overcharge extends over a period in excess of four years" (Crimmins v 

Handler & C ., 249 AD2d 89, 91 [Pt Dept 1998]; see Conason v Megan Holding, LLC, 25 

NY3d 1 [201 ]. "In general, while the regulatory status of an apartment may be challenged at 

any time duri g a tenancy, challenges to the level of rent charged must be made within a four 

year statute o limitations period (CPLR 213-a). Moreover, examination of the rental history is 

usually limite to the four-year period immediately preceding the filing of a complaint or 

petition" (Ta for v 72A Realty Assoc., L.P., 151AD3d95, 102 [Pt Dept 2017] [internal citations 

omitted]). 

Fraud 

Howe er, "where the overcharge complaint alleges fraud ... DHCR has an obligation to 

ascertain whe her the rent on the base date is a lawful rent" (Matter of Grimm v State of NY Div. 

of Haus. & C mmunity Renewal Off of Rent Admin., 15 NY3d 358, 366 [2010]). A court can 

properly look 'beyond the four-year limitations period for plaintiffs rent-overcharge claim 

(CPLR 213-a) to establish the proper base rent, [when] sufficient indicia of fraud exists" 

(Butterworth 281 St. Nicholas Partners, LLC, 160 AD3d 434, 434 [P1 Dept 2018]). 

Monte a maintains that KMR did not re-register apartment 4E with the DHCR until May 

1, 2018, after his action was commenced, and nearly a decade after the Court of Appeals 

decided Robe s (Notice of Motion [Motion Sequence Number 003], plaintiffs Memorandum of 
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Law in Furth r Support at 10). KMR argues that apartment 4E's rental history from before the 

four-year lim tations period cannot be examined for evidence of overcharge because its 

deregulation as based upon a mistaken pre-Roberts belief that the apartment had been 

deregulated, hich does not constitute fraud (Notice of Motion [Motion Sequence Number 

002], Affirm tion in Reply, iJ 24). 

In No te v Bridgestone Assoc. LLC, 167 AD3d 498, 498-499 [1st Dept 2018] (internal 

citations omi ed), the First Department found that the landlord's "fail[ure] to promptly register 

the apartment and 30 other apartments in the building as rent-stabilized in March 2012 ["post-

Roberts"], w en the applicability of Roberts v Tishman Speyer Props., L.P. (13 NY3d 270 

[2009]) was c ear" constituted proof that the landlord "was engaged in a fraudulent scheme to 

deregulate ap rtments." As a result of such finding of fraud, the court could properly examine 

"the rental his ory of the subject apartment beyond the four year statutory limitations period 

(CPLR 213-a "(Id at 498).2 The Building's DOF records also disclose that a total of27 of its 

apartments w re listed as unregulated in 2013, despite the Building still being enrolled in the J-

51 program otice of Motion, Ferrara Affirmation (Motion Sequence Number 003), Exhibit 

"C"). Here, g ven that Roberts had been decided four years previously (in 2009), any re-

registration in 2018 could not be deemed "prompt," pursuant to the Nolte holding. As a result of 

such indicia o fraud, the apartment rental history may be examined beyond the four-year look-

2ln co rast to the post-Roberts analysis, an owner does not engage in fraud due to the 
removal of an partment from rent regulation when it relies on a pre-Roberts interpretation by 
DHCR that o ers of already regulated buildings can take advantage of high-rent/luxury 
decontrol whil receiving J-51 benefits (see Matter of 160 E. 841

h St. Assoc. LLC v New York 
State Div. of ous. & Community Renewal, 160 AD3d 474, 475 1st Dept 2018]; Matter of Park v 
New York Stat Div. of Haus. & Community Renewal, 150 AD3d 105, 114-115 [l5t Dept 2017]). 
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back period t determine the proper base rent (see e.g. Kreisler v B-U Realty Corp., 164 AD3d 

1117, 1118 [ st Dept 2018]; Butterworth v 281 St. Nicholas Partners, LLC, 160 AD3d 434, 434 

In ad ition, KMR's argument that Montera's second and third causes of action on behalf 

of "the Sub- lass," which respectively request money damages for rent overcharges and related 

declaratory re ief, "are moot because defendant will provide [Montera] with a rent stabilized 

lease prior to pril 30, 2019" and therefore upon settlement ofMontera's personal claims for 

relief, "he wil not be able to represent the class" is unavailing (Notice of Motion [Motion 

Sequence Nu ber 003], Affirmation in Opposition, iii! 25-27). KMR asserts that upon settling 

Montera's pe sonal claims for relief, "he will not be able to represent the class." Id. "[t]he fact 

that [a defend t] has now offered plaintiffs a rent-stabilized lease ... does not render the issue 

of plaintiffs' nt-stabilized status moot," because "[t]he declaration ... is retroactive to the 

inception of p aintiffs' tenancy and affects their rights from that point in time to the present" 

ealty Assoc., L.P., 151 AD3d 95, 100 [1st Dept 2017]; but see Matter of Regina 

C v New York State Div. of Hous. & Community Renewal, 164 AD3d 420 [1st 

Dept 2018) (p ially abrogating Taylor on other grounds). 

In ligh of the foregoing, this Court finally concludes that Montera's motion for class 

certifications ould be granted, with the concomitant result that it must deny KMR's motion for 

summary judg ent to dismiss pursuant to the doctrine of primary jurisdiction. Hess v EDR 

Assets LLC, _ AD3d_, 95 NYS3d at 806. 

CONCLUSION 

On the basis of the foregoing, it is 
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ORD RED, the motion of defendant KMR Amsterdam LLC for summary judgment 

pursuant to PLR 3212 [Motion Sequence Number 002] is denied, and it is further 

RED, the motion of plaintiff Ken Montera pursuant to CPLR 901 (Motion 

ber 003) is granted in the form of the proposed order annexed to plaintiffs 

Dated: June 11, 2019 ENTER: 
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