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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 42,

X
MARILOU TRINIDAD, . .
Plaintiff, : INDEX NO.: 155232/2015

-against-

MARY MANNING WALSH NURSING H%)ME

CO., INC., CONTINUING CARE COMMUNITY ' DECISION and ORDER
OF THE ROMAN CATHOLIC ARCHDIOCESE OF

NEW YORK d/b/a ARCHCARE and ROMAN

CATHOLIC ARCHDIOCESE OF NEW YORK MOTION SEQ. 003

Defendants.

NANCY M. BANNON, J.:

This action arises out of plaintiff Marilou Trinidad’s claims that she was lsubject to
discrimination, retaliation and aﬁ alleged hoétile work ejnvironment, based on her race and
national origin, in violation of both the New%fYork State' Human Rights Law (N YSHRL) and the
New York City Human Rights Law (N YCHRL). Defer%dants Mary Manning Walsh Nursing
Home, Co., .Inc., (Mary Manning) and Conti:nuing Care‘}Community of the Roman Catholic
Archdiocese of New York d/b/a/ ArchCare' (‘ArchCare)‘!(collectively, defendants) rﬁoVe,
pursuant to CPLR 3212, for an order granting summaryi judgment dismissing plaintiff’s
complaint. For the reasons set forth below, defendants’: motion is granteci and the complaint is
dismissed. ‘ - : ,

BACKGROUND AND FACTUAL ALLEGATIONS

Prior to being terminated in July 2012 plamtlff had been employed by defendants since

n

' Defendants state that ArchCare is 1mproper1y sued as Contmumg Care Communlty of the
Roman Catholic Archdiocese of New York d/b/a ArchCare

/ ]
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2008 és a Registered Nurse (RN) at Mary l\;fanning. M‘éry Manning is one of the nursing homes
owned and operated by ArchCare, and is loeated n Ne\gv York, New York. Plaintiff is Asian, of
Filipino descent, and alleges that she was diecriminated‘i againSt on the basis of race/national
origin.?2 She states that, prior to the_201 1 appointment of Akia Blandon (Blandon), an African-
American, as the new director of nursing, she had never received any negative remarks about her
work. However, after Blandon was appointed, “it becairjtne apparent th;lt [Blandon] was intent in
removing as many Filipino nurses [from Mary Mann.iné] so she can replaced [sic] them with

other non-Filipino nurses more particularly With African-American nurses.” Complaint,  16.

Further, Blandon purportedly shqwed her “ekcitement”:;when Filipino nurses were suspended or
terminated as a way to intimidate Filipino nurses. Id.; ﬂ 18.

According to plaintiff, when non-Filibino nursegi committed serious medical errors, such
as overdosing different patients with percocet, ambien or valium, Blandon did not penalize them.
However, Filipino nurses were suspended add terminated for far less serious misconduct.

Marjorie Valdez (Valdez), the assistant direej‘tor of nursihg, is Filipino. However, Valdez

allegedly stated to plaintiff that while “she niay be Filiﬁino by descent, she is ‘black at heart’ in

the hope and expectation that she can win the favor of [iBlandon] o 1dL 250

Plaintiff believes that her termination was the result of Blandon’s strategy to terminate

Filipino nurses in favor of hiring non-Filipin};o nurses. According to plaintiff, from the time

| l
Blandon “was appointed as Director for Nur%mg, there have been about twenty five (25) Filipino
H
‘1
2 Plaintiff’s complaint states that she is F 111p1no and that she was discriminated against on the
basis of race. However, she testified that she is Asian, of Filipino descent, and that she was
discriminated against on the basis of race/natlonal orlgm Moller aff, exhibit E, plaintiff’s tr at

366-367.
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nurses already working at the Mary Manning Walsh Nfirsing Home facility but since then more

than fifteen (15) Filipino nurses have been e:ither termiriated or forced to resign by Ms. Blandon

and were subsequently replaced by about se\‘r/enteen (17l?) non-Filipino nurses mostly African-
- ;_ _
American who were chosen or approved by Ms. Blandcf)!n.” 1d.,9q27.

|
| | . . Ny
As set forth in the complaint, the circTumstances_!;surroundmg plaintiff’s termination are as
follows: On April 18, 2012, plaintiff submlt.ited a two-v[\?/eek vacation request from May 20 until
. It ) .

| ¥

| 1
June 2, 2012. This request was approved on: April 26, 2012. Plaintiff wanted to fly to the
Philippines to assist her minor daughter witl{ processing immigration papers and obtaining a visa

so that her daughter could travel to the United States.

i
i

On May 7, 2012, due to the “foreseeable delay 1l1 her daughter’s visa processing,”
plaintiff submitted a request to extend her vaication as ar?a unpaid leave from June 3, '2012 to June
16,2012. Id., 11 31. The request for unpaid lfeave of absﬁence form, signed by plainﬁff, states the
following, in relevant pért: “I understand thai the applicﬁable provisions of the Home’s Human

Resources Policies will apply and that my eri‘qployment 1s subject to termination if I willfully
i ;

exceed the expiration date of this leave.” Id.i exhibit 4 %1‘[ 1.

Plaintiff claims that Blandon did not ’%)romptly ré:lply to her leave of absence request.
i i -
I :

Plaintiff allegedly attempted to contact Blanjc;10n seve'ral?ftimes regarding her leave application,
however Blandon, “in continued display or h;arassment glnd hostility bf Filipino nur-ses, either
refused to speak to Plaintiff or made herself :ilnavailableéto Plaintiff.” Complaint, q 34.

On May 31, 2012, plaintiff’s sister, V\E}ho also wqérks for defendants, advised plaintiff that

her leave of absence request had been denieci. The comi)laint states that Blandon’s purposeful

|
1 -,

conduct in the delay of processing her applicétion was d}iscriminatory. Plaintiff claims that

-
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Blandon certainly knew plaintiff would be unable to return to work on June 3, 2012, after being |
notified only three days earlier that her leavé request had been denied.

On J une 7, 2012, plaintiff emailed Biandon a reéuest to reconsider the denial of her
extended leave request. She also informed Biandon thati she would need to stay longer in the
Philippines as she had an appointment with ghe US Emf;)assy on June 13, 2012.

On June 25, 2012, plaintiff received an email frém defendants® human resources
department advising her to contact them by J une 27, 20\:12. Plaintiff confacted human resources
and stated that “it was unfair and unjustiﬁed:ithat her leave extension application was denied by
Ms. Blandon when leave applications are orciiinarily processed within seven (7) days from
submission, and that she submitted her leavef‘ applicatioffls timely ‘but the‘ denial was made only
long [sic] after Plaintiff has [sic] already left for Manilai and no reasons were given for the denial
whatsoever.” Id., 9§ 53.

Plaintiff advised human resources that it was taﬁing longer than ariticipated in the
Philippines and that she would be returning tjo work on July 19, 2012. According to plaintiff, she
was not informed that she would be penalized by her:aciéions. On July 19, 2012, upon her return
to work, Blandon “handed Plaintiff indeﬁnité s_uspensioil pending disciplinary investigation.”
Id., §57. Defendants advised plaintiff on Julgl 23,2012 {hat sh.e had been términated, retroactive
to July 19, 2012, due to an “unauthorized lea;ive of absenice.” | )

Plaintiff states that defendants did no;t conduct an investigation prior to dismissing her,
nor did they allow her to be heard. She conti[‘nues that défendants have granted Bléndon “free
hand in harassing, suspending and terminatiri:g the emplti)yment of Filipino nurses . . ..” Id.,

64. Further, “[u]pon information and belief, 5:seyeral Fili%pino‘nurses have informed Dr. Griffo

—4—
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(Griffo), then Medical Director at [Mary Mz{nning] aboht the seeming discrimination and hostile
treatment displayed by Ms. Blandon against%imany Filipjino nufses at [Mary Manning].” Id., § 66.
However, defendants have failed to investigé’fite these cofhcerns:

After plaintiff was terminated, she cdmmenced t‘fhis action, alleging ten causes of aetion.3 _
In the first and second causes of ectlon plalhtlff claims jthat in violation of the NYSHRL and
NYCHRL, defendants allowed or caused plalntlff to be subjected to discrimination and
harassment based on her race and national oglgln. Among other things, plaintiff is seeklng
compensatory and punitive damages for the ;esulting lo_fss of employmeht and mental anguish.

In the third and fourth causes of actic;:n, plaintiffi’allegeé that she was retaliated against, in
violation of the NYSHRL and.NYCHRL, wélen she wasi terminated after complaining about |
discriminatory conduct. In addition, althougih Griffo ad%vised defendants that the Filipino nurses
felt discriminated against, defendants did no? address th?e situation. “Instead, Plaintiff was
allowed to be suspended unjustly and ﬁnallyf.é terminatedi from her employment.” Id., 9 93.

Plaintiff’s fifth and sixth causes of actlon set forth that defendants failed to remedy the
constant and continued harassment by Blandon who has been suspendlng and terminating
plaintiff and other Filipino nurses without pr;;ov1d1ng thehl with an investigation or a chance to be
heard. Plaintiff states that she was in constaélt fear of digspleasi:ng Blandon, as she knew that |
Blandon wanted to replace her with a non—Fiﬁlipino nurse. » |

Plaintiff further testified that she wasj dlscrlmmafed against and subject to a hostile work

environment when defendants delayed in respondlng to her leave request, when she was the only

3 By stipulation signed on August 6, 2015, p!laintiff withdrew causes of action seven through ten.

s
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charge nurse assigned to her floor on May 18, 2012 and when she was assigned a “floating”
nurse assignment, instead of an éssignment on a regular floor.* See tr 274-276, 367-369.
Regarding defendants’ alleged delay in respi)nding to hér leave of absence.request, plaintiff
testified that she knew of “two black nurses [Dolly Legénuer (Leganuer) énd Angela Campbell
(Campbell)] that requested for leave of absejnce and [Blj‘andon] gave her answer right away.”
Plaintiff’s tr at 276.

Defendants’ Motion

Defendants maintain that plaintiff wz%s terminated ‘.l')ecause of her absénce from work
~ without authorization for more than 6 weeksﬁ, not dué to her race/national origin. In support of

defendants’ motion, Blandon submits an afﬁidavit addréfssing bléintiffs leave of absence request.
Blandon states that Michelle Ortiz (Ortiz) is‘?responsible! for apbroving or denying requests for
time off. According to Blandon, Ortiz inforifned her thd;t plaintiff was requesting an additional
two weeks off from Jur'le 3-16, 2012 so that fblaintiff coﬁld assist her daughter. Ortiz told
Blandon that “she had advised Plaintiff that %he could not grant” this additional request.

Blandon herself then reviewed plaint;i}ffs leave ;jequest along with the staffing needs from
June 3-16, 2012. “Based on staffing needs, gnd recogni?zing that Plaintiff had already been
granted two weeks off for vacation, I determined that Plfaintiffs request to také an additional two
weeks off immediately following her approvied vacation: could not be granted.” Blandon aff, q
12. She states that she denied plaintiff’s req1¥1est on Ma;% 25,2012.

Blandon expected plaintiff to return tb work on Iune 3,2012. On June 7, 2012, plaintiff

* Although these allegations were not in plaiﬁtiff S compjlaint, defendants addressed them in their
motion for summary judgment.

6
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“confirmed” that she was aware that her req;;uest had_beien denied, but asl<ed Blandon to
reconsider her request. In the letter, plaintiff also advisjred Blandon that she would contiriue to be
absent for several weeks after June 16, 2012ii. Blandon irequested that plaintiff provide her with a
flight itinerary. “I thought that if Plaintiff had booked a return ﬂight to the United States fora
date after June 2, 2012 (i.e. the last day of her approved vacation period) that would indicate an
intent on Plaintiff’s part to be absent from vi/ork regardless of whether her request for an unpaid
leave of absence had been approved or denied 71, 17

Plaintiff did not respond with her ﬂléht 1t1nerary until July 6, 2012 “Although Plaintiff’s
email indicated that her return flight on J ulyg 16,2012 was the_ earliest available inbound flight,’
I thought it vi/as strange and very unlikely that there Weie no earlier flights from the Philippines
to the New Sl(ork metro area . ”Id., 24, |

In support of defendants’ motion, Pelter Hill (Hlll) the Corporate Director of Human
Resources for ArchCare, also sets forth the cucumstancjes surroundlng pla1nt1ff’ s termination.
Hill submits the employee code of conduct, E\fzvhich indidates that employees are prohibited from
taking an unauthorized leave of absence anclithat this cdnduct may result in termination. Hill
explains that, upoh plaintiffs retumito work on July 19, :2012, he requested that an investigation
take place regarding plaintiff® s absence. Plaiintiff issued a written statement explaining why she
needed to remain in the Philippines until Jul;/ 16, ‘2012.-55‘ Valdez also wrote a state.ment.

memorializing the meeting she had with plaihtiff upon her return. Hill then reviewed the

documents in plaintiff’s personnel file, inclufding plainti?ff’ s written statement. He and Blandon

5 In this letter, plaintiff states that she actually recelved the travel documents for her daughter on
June 29, 2012 but that the earliest ﬂlght available was July 16, 2012 See Hill aff, exhibit E.
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determined the following, in relevant part: On April 18,l201 2,.\plaintiff sdbmitted a request to
take a two week vacation from May 20, 201? to June 2,3l2012. Ortiz approved this request.
Plaintiff did not have any remaining vacatioll time after this two-week period.

On May 7, 2012 plaintiff requested t0 extend hel vacation from June 3, 2012 until June
16, 2012. Also on May 7, 201 2, plaintiff booked roundltnp tickets to the Ph1l1pp1nes leaving on
May 20, 2012 and returning on June 15, 201‘2 At this t1me plaintiff was expected to return to
work on June 3, 2012 and had not yet requested perm1ss1on for an extended leave, nor was she
granted permission for one. Hill continued that the return flight scheduled for June 15,2012
was almost two weeks after the last day of plaintiff’ S ap_’proved vacation.

Plaintiff left for the Philippines on l\/lay 20, 2012 and did not return to the United States
until July 16, 2012. She did not have pemiésion to be élbsent for the six week perigd from June
3, 2012 through July 16, 2012. Hill states, ‘f[e]ven if Plaintiff's request for an unpaid leave of
absence had been granted, her request would have only lcovered the period from June 3-16, 2012
and would not have permitted Plaintiff to rer%nain out ofiwork through July 16, 2012.” Hill aff, §
15.

According to Hill, he concluded that?plaintiff shfouldbe terminated due to her
unauthorized leave of absence from June 3, 1éOlZ throuéh July 16, 2012. His decision was based
on the results of the investigation and also tlle empleee code of conduct, not based on plaintiff’s
race/national origin. Hill further notes that élandon did not have the authority to terminate
plaintiff.

Hill states that plaintiff’s union, on hv:er behalf, challenged her termination by filing a

. . ) v . . .
grievance with defendants. In accordance with the grievance procedures, defendants reviewed it

—8—
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‘internally and denied it. According to Hill,-‘although tlle union pursued the grievance to
arbitration, pla1nt1ff did not appear at the arb1trat1on and the arb1trat10n was dismissed.

According to defendants, Blandon’ s alleged delay in respondmg to plalntlfr’s extended
leave request from June 3-June 16, 2012 dq‘es not eetalahsh pretext. In addition, even if Blandon
had approved this extended leave, plaintiff lemained 1n| the Philippines for another month past
her requested leave date.

According to defendants, plaintiff celnnot establ:ish an inference of discrimination by
comparing herself to other non-Filipinos wl'lo were allelgedly not penalized for making

L _ g .. o . .
medication errors. To start, plaintiff’s testimony regarding these incidents is hearsay. Plaintiff

was not involved in these incidents, nor was she aware if Blandon had been notified. In any

event, plaintiff is not similarly situated to these individdals as some of them were not RNs, and,
more 1mportantly, her misconduct occurred under com};letely different circumstances. ‘“Plaintiff
. chose to be absent from work for six weeks and for: purely personal reasons without any
authorization.” Defendants’ memorandum df law at 13!
Adverse Actions/Discrimination Claims thatlother empllfoyees were treated more favorably
Hill rejects plaintiff’s assertions rega;rding the te;rmination of Filipino nurses in favor of
African-American ones. He states, in relevalrt part:

“Not only was Marjorie Valdez, who is AS1an/F1l1p1no hired as the Assistant D1rector of
nursing for Mary Manning based on Ms Blandon s recommendation, but very few Asian
Filipino nurses were terminated while Ms. Blandon was Director of Nursing at Mary
Manning. During the approx1mately’three year per1od that Ms. Blandon was the Director
of Nursing at Mary Manning (i.e., from October 10, 2011 until November 28, 2014), a
total of seventy-four nursing staff members (1nclud1ng RNs, LPNs, and CNAs) were .
terminated but only seven of those 1nd1v1duals or 9% were Asian, while forty-three
individuals or 58% were Black/Afrlcan Amerlcan More specifically . .
) A total of twenty-four LPNS were term1nated at Mary Manning but only two
LPNs or 8% were Asian, while nineteen LPNs or 79% were Black/African

—9_
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American.

(i1) A total of ten RNs were terrnlnated at Mary Manning but only four RN or 40%

were Asian (1nclud1ng Plalntlff) whlle three RNs or 30% were Black/African-
American,. . 4

“In fact, during Ms. Blandon’s tenure as Director of Nursing at Mary Manning, two

nurses at Mary Manning were terrnlnated for takmg unauthorized leaves of absence —

Plaintiff and another nurse named Llsamae Haynes Ms Haynes is Black/African-

American.” : :
1d., 9927, 28.

Defendants claim that, both before and after Bla?ndon was appointed, plaintiff was _
regularly assigned to the eighth floor but was given a ﬂéating assignment, based on stafﬁng
needs. Further, according to defendants, p1a1nt1ff only speculates that she was the only charge
nurse assigned to her floor on May 18, 2012 as she did not know how many nurses were on each
floor that day. In any event, Blandon, was npt respons1ble for the staffing assignment.

Finally, defendants argue that plaintiff’s reliance on other nurses receiving quicker - ;
responses is misplaced and based on hearsay. They point to plaintift’s testimony where she
acknowledges that the leaves of absence for both Campbell and Leganuer were 'deni.e'd.,

Defendants argue that plaintiff has not p‘rovided‘iany support for her hostile work
environment claims. Among other argumenis, they note Blandon, the alleged harasser, never
made offensive remarks about plaintiff’s rac'e/national o;rigin. | _ ;
Retaliation

~ Defendants argue that plaintiff’s retaiiation claims must fail as a matter of law because,
among other arguments, plaintiff’s own testi;nony confitms that she did not engage in any
protected activity. All ernployees, includingjplaintiff, refceived an employee handbook setting

1

forth defendants’ written policies prohibiting discrimination, harassment and retaliation in the

-10—-
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workplace. The employee handbook also pfovided the‘%procedure for reporting discrimination or
harassment. Hill maintains that, during the course of plaintiff’s employment, plaintiff never
made any complaints either to him or to other employeés, that she had been discriminated or
retaliated against. Furthermore, plaintiff had no involvement in the complaints allegedly made to
Griffo. Even if plaintiff had engaged in pro{ected activi’ity, there is no causal connection between
any complaints and her termination. ﬁ l

Plaintiff’s Opposition

Plaintiff reiterates the events leading;i up to her tiérmination. Although she was initially
promptly advised that she had been approve%i to take offf from May 20 to Jﬁne 2, 2012, she was
not informed about her June 3-16, 2012 reqéest u‘ntill s}{e was already in the Philippines. Plaintiff
highlights that she made her second leave rezquest on ng 7, 2012 to Ortiz but that Blandon did
not acknowledge the request until May 16, 1%012. A;‘;cofrding t(; plaintiff, Ortiz informed plaintiff
that she could not make the determination oh the extensfi_on of leave, as it had to be made by
Blandon. Plaintiff claims that she did not he%arv back wi€h a definitive result until May 31, 2012.

t

Plaintiff was unable to access a computer and seek recojnsideratio_n of this denial until June 7,
2012. '

Although plaintiff’s daughter’s immiiigrant visa iinterview was scheduled for June 1, 2012,
plaintiff was required to return for an additi(;nal interviéw on June 13, 2012. She states, “v[w]ith
my daughter about to [sic] 18 yeafs old just a little over ftwo months after her scheduled
interview on 1 June 2012, I had to ensure thézit we would complete all the neceﬁssary paperwork . .
..” Plaintiff’s aff, 9 16. After this second ini;tervi'ew, plglintiff had to wait two to three weeks for

her daughter’s passport and travel documents to be finalized. Plaintiff received her daughter’s

—11-
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documents by July 6, 2012, however “the eé%rliest possible flight that my child and I coﬁld fly
together” was July 16, 2012. Ms. Baker, frdm Human Resources, “séeLned to haQe fully
understood my situation directly telling me iI Understaﬁd.”’ Id., q51. Plaintiff argues that
Blandon and the staff “maliciously delayed the denial” of her request.” Id., ﬂ 61. She alleges
that “[a]s per previous practice at Mary Marining, we V\;ére not denied any leave request for
purposes of assisting family members. Also, such request was always timely processed.” Id.,
64.

Plaintiff claims that the adverse action of termination that was taken against her “was not
commensurate to the misconduct alleged agéiﬁst me.” ]d., 9 68. Further, due to the “ill-
motivated” cause of termination, plaintiff wgs denied ugqmployment insurance bqgleﬁts.

In opposition to defendants’ ‘motion, plaintiff argues that she was subject to an adverse
action and a hostile work environment wheniEE she was “n’ﬁqoved from having a regular assigned
floor on the 8™ floor to becoming a ‘floater’ being shuffled from floor to floor.” Plaintiff’s aff, q
86. She continues that she suffered an adv¢fse employment action when Blandon deliberately
failed to notify her within a reasonable amount of time that her extended leave request had been
denied. In her affidavit, for the first time, plaintiff raises the argument that she complained to
Ms. Slattery, her nurse supervisor, about being a ﬂoater:iand noted the “different tréatment of
Filipino nurses by Ms. Blandon.” Id., ] 88. However, nothing was done to address plaintift’s
concerns. Plaintiff alleges that she and otheé Filipino nﬁrses were subsequently treated evén
worse by Blandon. |

Plaintiff claims Blandon’s behavior léd to the Filipino nurses having a fear of a

misconduct record. She explains that Blandon would “write up” Filipino nurses for minor
~12—
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matters and convert the matters into major misconduct: However, when non-Filipino nurses
would make even grave errors, Blandon would not take any action against them. She states that
“[i]t is known to other nurses” that African-American nurses were involved in various incidents

jeopardizing patient’s safety but these nursés were not reprimanded. Jd., § 63. In addition,

plaintiff’s “collgagues,” who are willing to f;estify, knoviv of e\;ents where non-Filipino nurses
were “given a pass” by Blandon despite theyfseverity‘of the incidents. 1d., 9 84. Other Filipino
nurses who were forced to resign or were terminated by Blandon are also allegedly willing to
testify. U

DISC{JSSION

I. Summary Judgment
“The proponent of a motion for summary judgn%ent must demonstrate that there are no

material issues of fact in dispute, and that it is entitled t6 judgrﬁent as a matter of law.” Dallas-
Stephenson v Waisman, 39 AD3d 303, 306 (:1 st Dept 2007). The movant’s burden is “heavy,”
-and “on a motion for summary judgment, faéts must be 1viewed in the light most favorable to the . 5
non-moving party.” William J. Jenack Estate Appraisers & Auctioneers, Inc. v Rabizadeh, 22

NY3d 470, 475 (2013) (internal quotation nfarks and citation omitted). Upon proffer of evidence

establishing a prima facie case by the movant, “the partgl opposing a motion for summafy |

judgment bears the burden of produc[ing] evﬁidentiary pfoof in admissible form sufficient to:

require a trial of material questions of fact.” ;‘People v G:rasso, 50 AD3d 535, 545 (1st Dept

2008) (internal quotation marks and citationjiiomitted). “A motion for summary judgment should

not be granted where the facts are in dispute,‘; wherevcon’ﬂicting inferences may be drawn from

the evidence, or where there are issues of credibility.” Ruiz v Griffin, 71 AD3d 1112, 1115 (2d

—13-
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Dept 2010) (internal quotation marks and cifation omittéd). -

II. Discrimination Claims under the NYSHRL and NYCHRL

Pursuant to the NYSHRL and the NYCHRL, it 1s an unlawful discriminatory practice for
an employer to. refuse to hire or employ, or to fire or to aiscriminaté against an individual in the
terms, conditions or privileges of employméilt because viof the individual’s race or national origin. ‘
See Executive Law § 296 (1) (a); Administrative Code of the City of NY (Administrative Code)
§ 8-107 (1) (a). | |

Under the NYSHRL, the court appliés the burden shifting analysis developed in
McDonnell Douglas Corp. v Green (411 USI 792 [1973]), where the plaintiff has the initial
burden té establish a prima facie case of disérimination.f Forrest v Jewish Guild for the Blihd, 3
NY3d 295, 305 (2004). Plaintiff must set fo‘é_rth that “the plaintiff is a member of a protected
class, was qualified for the position, and was terminated or suffered some other adverse
employment action, and that the discharge o} other adverse action occurred under circumstances
giving rise to an inference of discrimination.f"’ Baldwin'v Cablevision Sy;. Corp., 65 AD3d 961,
965 (1st Dept 2009).

| If the plaintiff is able to set forth a prﬁma facie case of discrimination, then the burden

shifts to the defendants to rebut the presumpution by deﬁonstrating that the plaintiff was
discharged for a nondiscriminatory reason. Id at 965. If the employer meets this burden, fhe -
plaintiff is still entiﬂed to “prove that the leg‘:‘itimaté reagons proffered by defendant were merely
a pretext for discrimination.” /d. (internal qtfjlotation marks and citation omitted).

The provisions of the NYCHRL are to be construed more liberally than its state or federal

coimterparts. Bennett v Time Warner Cable, Inc., 138 AD3d 598, 599 (1st Dept 2016). On a

. —14—
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motion for summary judgment dismissing a ciaim for discrimination under the NYCHRL, courts
have reaffirmed the applicability of the bur;ien-shifting analysis as developed in Mcbonn_ell

* Douglas Corp. v Green, in addition to the rpixed-moti?e anaiysis. Se.e Hudson v Merrill Lynch
& Co., Inc., 138 AD3d 511, 514 (1st Dept é016) (interhal quotation rﬁa'rks and citation omitted)
(“A motion for summary judgment disfnissi}ng a City Human Rights Law claim can be granted
only if the defendant demonstrates that it is?}entitled to éummary judgment under both thé.
McDonnell Douglas burden-shifting frame\;vork and the mixed-motive framework”™).

4 i
Under the mixed-motive analysis, “the employér’s production of evidence of a legitimate

reason for the challenged action shifts to thé plaintiff tﬂe lesser burden of raising an issue as to
whether the action was motivated at least in‘},part By .. .'discrimination.” Melman v Montefiore
Med. Ctr., 98 AD3d 107, 127 (1st Dept 2015) (internal quotation marks and citations omitted).
Here, plaintiff alleges that the adver§e actions, in addition to her éctual terminatidn,'
occurred under circumstances giving rise tb an inferencé of discriminatory termination as they
exemplify the discriminatory treatment face(ji by plaintiff and other Filipino nurses. See e.g. -
Mandell v County of Suffolk, 316 F 3d 368, 579 (2d Cir2003) ‘(intemél quotation marks and
citation omitted) (“A showing of disparate tﬂeatment -- that is, a showing that the employer
treated plaintiff less favorably than a similariy situated émployee outside his protected group -- is
‘a recognized method of raising an inferenée :jof discrimir&ation for purposes of making out V'c;
prima facie case”); see also Mazzeo v Mnucﬁin, 751 Fed App)g 13, 14 (2d Cir 2018) (internal
quotation marks and citation omitted) (“Disqriminatoryﬁimotivation may be inferred from, among

other things, invidious comments about others in the emlployee’s protected group][,] or the more

favorable treatment of employees not in the protected group™).

—15-
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Accordingly, prior to addressing plaintiff’s actual termination, the Court will address the
alleged adverse actions.
Adverse Actions - éeing Moved from Floor to Floor vc'znd Delay in Responding to Vacation
Request /v |

To be considered materially adverse, a change in working conditions must be lnore
disrupfive than a “mere inconvenience or an‘alteration of job responsibilities.” Messinger v Girl
Scouts of U.S.A., 16 AD3d 314, 315 (Ist Dépt 2005) (internal quotation marks and cita‘.[ion
omitted). According to plaintiff, after Blandjon was hiréd, plaintiff’s nursing assignment was

changed from a regular floor nurse to a floating nurse and that this change was due to her

race/national origin. Further, most of her F iiipino colleégues were also forced to be floating

nurses. Plaintiff also claims that, on one day, she was assigned as the only charge nurse on her
floor. |

Blandon states that, while plaintiff was generally assigned to one floor, plaintiff was
periodically given a floating assignment, bas;ed on staffing needs. Defendants fu&her maintain
that there no was link between plaintiff’s ass“ignment on May 18, 2012 and her race/natinnal
origin and that she only speculates as to the number of nurses on the other floors on that date.

The court finds that, regardless of the conflicting testimony, neither requiring plaintiff to
be the only charge nurse on one day, nor req:nring her tn move around the floors more than she
would liké, amounts to an adverse employmént action. Whi‘le it may be inconvenient for

plaintiff, it does not “amount to a materially adverse change in the terms and conditions of

[plaintiff’s] employment.” Humphries v City Univ. of N.Y., 146 AD3d 427, 427 (1st Dept 2017).

~16- : |
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Nevertheless, even if being moved frﬁor:rj floor ta floor could be considered an adverse
action, plaintiff merely speculates that only Filipino nurses were moved around(, or that she was
given a certain nursing assignment, as a resd:lt of Blapdbn’s discriminatory—aﬁimus while
African-American 'nurses were not. See e. g‘ Chin v New Y-orkiCity Hous. Auth., 106 AD3d 443,
445 (1st Dept 2013) (Plaintiff has failed to diemonstratefhow “discriminativon was one of the
motivating factors for the defendant’s condu;;ct”).

Plaintiff believes that she suffered frg)m an édve_fse action when Blandon.declined to
timely respond to plaintiff’s request for an a%iditional lezj;}ve of :absence. However, céurts have

“found that “standing alone, even constant degénials (;f [he‘%r] vacation would not rise to the level of
an adverse employment action.” Mejia v Rdi()sevelt Is. Med Assoc., 95 AD3d 570, 572 (klst Dept
2012) (internal quotation marks and citationEiomitted).

Plaintiff also alleges that it was defer_slfdants’ poli;cy to grant leave reéuests for the purpose
of assisting familyAmembers. However, plaihtiff does not prQVide any support fof .thisl.
contention, nor is there any indication that défendants’ lEave policy was‘ﬁot applied uniformly to
all employees. Plaintiff herself teSt_iﬁed thatitwo Africaﬁ-American nurses were also cie'nied
extended leave requests. See e.g. Kosarin-Rgzi'tter v Mrs. _;Johnv[f. Strong, LLC, 117 AD3d 603,
604 (1st Dept 2014) (In'di;missing plaintift’ K‘s age dis;crifninatiion claim, court held, among other
things, plaintiff “submitted no evidence that %the dress céde with respect:t-o hair style was not
applied equally to all employees™).

Moreover, while plaintiff alleges thatf these two nurses réceived a quick responsé to their:

leave requests, her testimony indicates that she does not:have ﬁrsthand knowledge of this

assertion. In actuality, plaintiff had already i;)een termin%ted prior to Campbell making a request‘

—17-
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for a leave of absence. See plaintiff’s tr at 281-282. _—
Termination

As Hill explained, pléintiff was terminated as-a'result of her own misconduct when she
remained absent from work without authori;ation. In brief, based on the staffing needs,
plaintiff’s request for an additional two week leave of absenc‘;e was denied. Even if it had been
granted, plaintiff did not return to work for an additionél mohth after this time. As noted above,
defendants conducted an investigation and tiook several factors into consideration. For example,
although plaintiff was asked to provide a ﬂiéht itinerary on June 9, 2012, plaintiff did not
respond with an itinerary until July 6, 2012.; Defendants concluded that plaintiff should be
terminated for taking an unauthorized leave 3of absence, in violation of company policy, as set
forth in the employee code of conduct.

Plaintiff does not dispute that she did not receive permission to be out of work an
additional six wéeks after her last approved vacation day. Nor does she disbute that she had
booked her return flight back for June 15, 2012 prior to@requesting and receiving permission for
an extended leave. It is also undisputed that plaintiff was aware that her request had beenv
denied, yet she remained out of work for an additional month after the last date of her second
requested leave of absence. The employee cl3de of conéiuct and other company documents had
instructed plaintiff that employees are prohiBited from, énd could possibly be terminated l;y,
taking an unauthorized leave of absence.

In conclusion, while termination is an adverse a¢ti0n, even viewing the evidence in the

light most favorable to plaintiff, plaintiff has'not provided any evidence that she was terminated

as a result of her race/national origin.

- —18-
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It is well eettled that “[a] plaintiff relying on disbarate treatment evidence must show she
was similarly situated in all material respects to the individuals with whom she seeks to comp‘are
hefself.” Mandell v County of Suffolk, 316 F3d at 379 (internal quotation marks and citation
omitted). Here, plaintiff alleges that defendents discriminated against her on the basis of
race/national origin when she was terminated for her conduct but that other non-Filipino nurses
were not terminated when they committed “fnucl.l more significant infractions,” such as
medication errors. Plaintiff’s memo of law at 21. However, in additioﬁ to plaintiff’s speculation
as to what transpired during those incidents, plaintiff hes failed to establish that these nurses
engaged in similar conduct. On the contraryj, defendan‘f{s have presented evidence that another
African-American nurse was also penalized W1th termination _for taking an unauthorized leave of
absence. In addition, the decision to teminéte plaintiff.was made by Hill. Blandon did not have
authority to terminate plaintiff. “The mere fact that [plaintiff] may disagree with [her]
employer’s actions or think that [her] behavior was justiﬁed does not raise an inference of
pretext.” Melman v Montefiore Med. Ctr., 9:8 AD3d et 121 (intemai quotation marks and
citations omitted).

Plaintiff asserts, without any evidence, that 15 out of 25 Filipino nurses were terminated
and replaced by 17 African-American nurseé after Blanéion was appointed. However, plaintiff |
has not presented any evidence of these statifstics. “\}agjue references that plaintiff’s treatment
was inferior to that afforded to unidentified eomparator$ are insufficient to withstand a motion
for summary judgment.” Watson v Arts & Ehtertainmeht Television Network, 2008 WL 793596,
*16, 2008 US Dist Lexis 24059, *45 (SD NY, Mar. 26,2008, No. 0‘4-Civ-1932 [HBP)), affd 352

Fed Appx 475 (2d Cir 2009). On the other hand, Hill, who is the Corporate Director of Human
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Resources, stated that, between 2011 and 2014, a total éf 24 LPNs were terminated but ohly two
or 8% were Asian, while nineteen or 79% were African-American. N

Plaintiff further argues that Blandon;;was looking for a reason to terminate her and replace
her with an African-American nurse. Howe“Ver, pllaintif;f has not provided anything more than
self-serving allegations in support of her contentions. “[S]elf-serving testimony ... is "
insufficient to defeat summary judgment.” beebs v ALSTOM T ransp., Inc., 346 Féd Appx 654,
656 (2d Cir 2009) (intemal quotation marks“omitted).

Plaintiff is unable to establish a prirr;a facie case of discfimination on the basis of
race/national origin pursuant to the McDonnell Démgl‘a& framework. Even, assurﬁing arguendo,
that plaintiff was able to dé so, defendants p}offered a légitimate nondiscriminatory reason for
plaihtiff’s termination, which was based on f)olicies and procedures related to an unauthorized

leave of absence. In opposition, plaintiff fails to raise an issue of fact as to whether defendants’

reason for terminating her was pretextual. Plaintiff herself si gned a form ‘acknowledging that she

may be subject to termination if she exceedsﬁ the expiration date of her leave.

Turning to the mixed-motive analysis, plaintiff }:ias not produce(d any evidence that
race/national origin discrimination played a ;notivating‘rolé in the adversé actions.taken against
her. “Stated otherwise, on this record, no trifablg 1ssue exists as to whether the employer, in
taking the challenged action, was motivated at least in part by [race/natibnal origiﬁ] o
discrimination.” Hamburg viNew York Uni\;. Sch. of Médicine, 155 AD3d 66, 81 (1st Dept
2017) (internal quotation marks and citation'?qmitted); see also Matias v New York & Presbyt.

Hosp., 137 AD3d 649, 650 (1st Dept 2016) (“The absence of any evidence [that defendants were

motivated by] discriminatory animus is equally fatal to any claim of mixed motive [under the

—20-
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NYCHRL]®). )

Plaintiff claims that various employ?ees will be'able testify about discriminatory treatment -
they were subjected to or about the situatioihs where non-Filipino nurses were not penalized for
making severe treatment errors. However,fat this time, defendants have met their burden on the

motion for summary judgment. Plaintiff hgjls not submitted affidavits or déposition testimony

from these individuals and h¢r reliance on flypotheticai testimony olr affidavits canﬁot raise a
triable issue of fabt. “In opbosing the moti?n for sumrhary judgment, the plaintiff should have
laid bare all of [her] evidence.and argumeﬂis.” Popalardo v Marino, 83 AD3d 1029, 1030 (2d
Dept 2011) (internal quotation marks and ciitations omjitted). ; |
In conclusion, as set forth above, deiéfendants aré granted sumrﬁary judgment dismissing

plaintiff’s claims for discrimination in violz!ition of the NYSHRL and NYCHRL.

IV. Retaliation Claims under the NYSHRI;?, and NY_CHRL |

Under both the NYSHRL and the NiYCHRL, it'is unlawful to retaliate or discfimiﬁat;
against someone because he or she opposed; discriminatory practices. Executive Law § 296 (7);
Administrative Code § 8-107 (7). Under the broadef iﬂterpretation of the -NYCHRL, “[t]he
retaliation . . . need not result in an ultimate‘;action - 6r in a materially adverse change . . . [but]
must be reasonably likely to deter a person i;from engaging in protected activity.” Administrative ‘
Code § 8-107 (7). o

When analyzing claims for retaliatiQﬁ', courts aﬁply the burdeﬁ shifting test as set forth in
McDonnell Douglas éorp‘ v Green (411 US at 802)?vw%hich places the “initial burden” for -
establishing a primé facie casé of retaliatidn_? on the plaiintiff. For a plaintiff to sﬁcéessfully make

out a prima facie claim of retaliation under tf*he \NYSHR?-L, she must demonstrate that: “(1) [she]

21—
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has engaged in a protected activity, (2) [her] employer was aware of such activity, (3) [she]
suffered an adverse emp.loyment action based {upon the activity, and (4) a causal connection -
exists between the protected actfvity and the adverse action.”- Harrington v City of New %’ork,
157 AD3d 582, 585 (1st Dept 2018). Unde’% the NYCHRL, instead of demonstrating that she
suffered from an adverse action, plaintiff need on-ly “show only that the defendant took an action
that disadvantaged [her].” Id. (internal quo.t'ation marks and citations omitted). ,

Protected activity under the NYCHRL refers to “opposing or complaining about unlawful ;
discrimination.” Brook v Overseas Media, Inc., ‘69 AD3d 444, 445 (1st Dept 2010) (internal.
quotation marks and citations omitted); see also Pezhman v City of New York, 47 AD3d 493, 494
(1st Dept 2008) (“[Clomplaining of conduct other thaﬁ unlawful discrimination is not a protected
activity subject to a retaliation claim under the State and City Human Ri ghts Laws”j.'

In the complaint, plaintiff’s retaliation claim consists of the allegation that other Filipino
nurses complained to Griffo about the hostllliity felt by Filipino nurses since Blandon was hired,
but that defendants failed tb remedy the situatioﬁ. Plaintiff testified that she did not complain to i
anyone during the course of her employmeﬁt that she was subject to race/national origin
discrimination. Furthermore, plaintiff herself did not :sv"peaki to Griffo. Therefore, plaintiff cannot
establish the first element in a prima facie (;ase of retaliation under éither the NYSHRL or the
NYCHRL because she did not engage in pfotected activity. Breitstein v Michael C. F, ina, Co.,
156 AD3d 536, 537 (1st Dept 2017) (‘“Inmsupport of his retéliation cléim, plaintiff failed tov
demonstrate that he engaged in a protected‘jactivity”).

In response to defendants’ motion, plaintiff now clairﬁs that she complainéd toa

-

supervisor that she and other Filipino nurses were being moved to floating positions. However,
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nbthing was done to addresé her concerns and Blandor;’l treated her even worse. Plaintiff
specifically testified that she djd not tell any supervisor that she felt -disc'riminated against.
Accordingly, “[p]laintiff’s affidavit, which!;_contradvictéd [her] deposition testimony, created only
a feigned issue of fact, and [is] insufﬁcient;to defeat dé:fenciant’s motion.” Mermelsteiﬁ v East
Winds Co., 136 AD3d 505, 505 (1st Dept 2:016).

However, even assuming, arguendo‘, that plaintiff was opposing discriminatory practices,
there is no indication that Blandon was awa.lre.(-)f plain’t;iff’ s complaints. Moreover, ther¢ is no
causal connection betwe.en plainﬁff’s comf)‘ilaint of being a floater nurse and Blandon’s
subsequent denial of her extended leave request.

Accordingly, defendants are granteél summary.lfijudgment dismissing the claims for
retaliation under the NYSHRL and NYCHRL. |

V. Hostile Work Environment Claims

NYSHRL

Under the NYSHRIL, a hostile work environmént exists where 'the workplace is
“perrheated with discriminatory intimidatidn, ridicule, and iﬁsult that is sufficiently severe or
pervasive to alter the conditibns of the vicﬁm’s employment and create an abusive working
environment.” La Marca-Pagano v Dr. Steven Phillips, P.C., 129 AD3d 918, 919 (2d Dept
2015) (internal quotation marks and citatioLs omitted). Generally, isolated remarks or occasional
.episodes of harassment will not support a ﬁnding of a hostile or abusive work environment; in
order to be actionable, the offensive conduct must be ;;‘ervasive. Matter of Father Belle

Community Ctr. v New York State Div. of I;(uman Rig};ts, 221 AD2d 44, 51 (4" Dept 1996).
23— ’ !
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Plaintiff fails to provide any factualfallegations" to demonstrate that defendants subjected
to her to an environment “permeated with discriminatory intimidation, ridicule, and insult” in
violation of the NYSHRL. La Marca-Pagano v Dr. Steven Phillips, P.C., 129 AD3d at 919
(internal quotation marks and citation omitted). “Indeed, the complaint cbntains_ no allegations
of any comments or references to plaintiff’s [national erigin] or race made by any employee of
defendants.” Whitfield-Ortiz v Department of Educ. of the City of N. Y, 116 AD3d 580, 58‘1 (Ist '
Dept 2014).
NYCHRL

Plaintiff alleges that she was subjecf to continued harassment by Blandon, who had been

suspending and/or terminating Filipino employees without the beneﬁt}of an investigation or

allowing thelﬁ to be heard. The recofd, wlﬁch includes plaintiff’s written statement to

defendants and a report from Valdez memorializing her conversation with plaintiff about her

extended absence, belies plaintiff’s allegativ:ons that no investigation took place or th‘at ghe was I

unable to be heard. In addition, plaintiff’s union pursued a grievance on her behalf, ' |
According to plaintiff, she constantly feared that Blandon would find a reason to

terminate her so that she could replace her iNith another non;F ilipino nurse. However, there was

no indication beyond plaintiff’s personal belief that Blandon wanted to replace Filipino *

employees, like plaintiff, with non-Filipino employees. “[A]_ plaintiff’s feelings and perceptions i

of being discriminated against are not evidénce of discriminatibn.” Basso v Earthlink, Inc., 157

AD3d 428, 430 (1st Dept 2018) (internal qlflotation marks and citation oﬁitted). : : .

Plaintiff testified that she believed she was subj’ect to a hostile work environment when

she was floated from floor to floor, when she was the only nurse assigned to a floor on one day ' |
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and when she allegedly did not receive a tirﬁely response to her leave request. Her memorandum
of law alleges that she was subject to a hoséiile .work en‘fvironment due to the “manner that the
Director of Nursing of the Defendants i gno%ed, delayea and denied Plaintiff’s request for
extension of her leave of absence . . . .” Plaintiff’s memo of law at 29. While plaintiff may have
been displeased with the way defeﬁdants hafndled these employment decisions, she has provided
no evidence that they were motivated on account of plaintiff’s race and national origin. See e.g.
Witchard v Montefiore Med. Ctr., 103 AD3d 596, 596597 (1st Dept 2013) (“Nor does plaintiff’s
contention that she was transferred to an asgi grimént, which she perceived to be less desirable, -
establish a claim of hostile work environmént”). |

Considering the totality of the circu;nstances, even in the light most favorable to plaintiff,
plaintiff fails to raise a triable issue of fact that she was subject to a hostile work envirqnment in

violation of the NYSHRL.

NYCHRL

A hostile \;vork environment exists in violation of theiNYCHRL‘ where an employee “has
been treated less well than other employees because of.her protected status.” Chin v New York
City Hous. Auth., 106 AD3d at 445. Under'the NYCHRL, “the conduct’s severity and
pervasiveness are relevant only to the issue'?of damages. To prevail on liability, the plaintiff need
only show differential treatment -- that she is treated ‘less well’ -- because of a discriminatory
intent.” Mihalik v Credit Agricole Cheuvreux N. Am., Inc., 715 F3d 102., 110 (2d Cir 2013)
(internal citation omitted). To establish a héstile work environment claiml under the NYCHRL,
“the primary issue for a trier of fact in haraSsment cases, as in other terms and conditions cases,

is whether the plaintiff has proven by a preponderance‘:of the evidence that she has been treated
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less well than other employees because of her [protectea status].” Williams v New York City

Hous. Auth., 61 AD3d 62, 78 (1st Dept 2009). Despite‘the broader application of the NYCHRL, -

conduct that consists of “petty slights or trivial inconveniences . . - do[és] not sufﬁce to support a

hostile work environment claim.” Bitchwald v Silverman Shifz & Byrne P'LLC , 149MAD3d 560,

560 (1st Dept 2017) (internal quotation marks and citation omitted). |

The First Department has recently reiterated the necessity to evaluate certain types of

 hostile work environment claims under the differential “treatment standard. It recognized that,

under the NYCHRL, “differentiai Atreatmenti,may be actionable even where the treatment does not

result in an employee’s discharge. . . .” Suri v Grey Global Group, Inc., 164 AD3d 108; 120 (1st

Dept 2018). '

As noted with plaintiff’s claims that‘gshe was suf)ject to disparate treatfnent, plaintiff
provides no evidence that émployees outside of her protected class were given preferential
treatment with respect to defendants’ policiés, or that tﬁey wére even similarly situated
employees. Although plaintiff speculates thgt she was treated less well than other employees due
to hér race/national origin, even under the lesser burder; of the NYCHRL, plaintiff is still
required to prove that “the conduct is caused at least in part by discriminatory or retaliatory
motives . ...” Mihalik v Credit Agricole Cﬁeuvreux N . Am., Inc., 715 F3d at 113.

In addition, plaintiff claims that, on one occa_gion, a nurse supérvisor who is Filipino
stated that she was “black at heart,” allegedly in the hopes of Winning the favor of Blandon.
However, this commgnt is “at most a stray ‘r‘émark that does not, without more, constitute

evidence of discrimination.” Basso v Earthliink, Inc., 157 AD3d at 430 (intemal quotatior? marks

and citation omitted). |
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; . . .\
Accordingly, as the allegations do not support a hostile work environment claim under

either the NYSHRL or NYCHRL, defendarrts are granted summary judgment dismissing. these _ -

causes of action.

CONCLUSION'

_ Accordi‘ngly, itis
ORDERED that defendants Mary M_Eanning Walsh Nursing Home, Co., Inc. and
| Continuing Care Community of the Romangﬁatholic Archdioceee of New York d/b/a/ ’ N
ArchCare’s motion for summary judgment i;fs granted arld the complaint is dismissed wit}r costs
and disbursements to said defendants as taxjé;d by the lee_rk upon submission of an appropriate
bill of costs; and it is further | | |

ORDERED that the Clerk is directed to enter judgment accordingly.

7 ,
Dated: Q/UW \31 20[3

i

ENTEK: M | | o
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35 | HON NANCY M. BANNON
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