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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: Hon. _MARTIN SHULMAN _, Justice "~ PART _1_

CYRUS R. VANCE, JR., DISTRICT ATTORNEY: of the
COUNTY OF NEW YORK, in his capacity as

Plaintiff-Claiming Authority, ‘ INDEX-NO.: 451905/18
. - ‘ o DECISION & ORDER
. DANIEL MALLO, v : S

Defendant.

MARTIN SHULMAN, JI:_ :

In this civil forfeiture actien' commenced pursuant'to CPLR Ar‘ticle_.1 3-A,. plaintiff-
claiming author_ity, Cyrus R. Vanee, Jr., District'.Att’orney of the County of New York
(“plaintiff’ or the “DA”),'moves for surhmary judgment againet defendant Daniel Mallo
(“defendant” or “Mallo”)_. The complaint seeke ferfeiture of f'he."sum,of $1 16,070 (the.
“fends”), alleged to represent the proceeds, substituted broceeds or instrumentalities of

the felony‘ crime of second degree grand Iarceny._ | |

Plaintiff’s .motion for summary judgment is prediceted upon Mallo’s co_nvictioh
after tria‘l of the foregoing crime. The funds i'nvvquesti‘on were freudulently obtained
‘Social Security Disabrility- Insurance (“SSDI”_); beh_ef-its which defendaht allegedl_y

received from March 2013 through January 20i4.1 :

' The DA brought a prior forfeiture action against Mallo and over 100 other .
defendants based upon their alleged fraudulent obtainment of SSDI benefits (Vance v
Aglioloro, et al, N.Y. County Index No. 450122/14). After moving for a default judgment
against Mallo in the prior action, plaintiff moved to voluntarily discontinue it against
defendant upon learning that personal jurisdiction over Mallo was lacking. By decision

_and order dated September 17, 2018, this court granted the motion to voluntarily
discontinue the prior action as to defendant. The complaint in the prior action sought
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Mallo, who is presently i'_ncarcerated .and self—represented, served an answer to the
complaint dated October 28, 2018‘whi-ch contains ten affirmative defenses. in ~
response to the instant motion, Mallo submitted a January 28, 2019 request to
essentially stay thie act'io'ni until helis released from prison. He_has not, however,

" opposed the instant mofid‘n;“. other than to‘]state in his request for a stay that, contrary to
. the DA’s representations,v:'h.e does in fact dispdte the amednt sou‘ght, and intends to
| pursue his afffrmative defen’ses,‘ including but not limited to h_is cllai‘m that his due

i

process rights have been violated. | ‘
- The proponent ofe motion for sumfnary judgment “must n'lake a prima facie
showing df entitlement to jvu'dgment as a'ma'tter of law, tende..ri_ngv's>ufficient evidence to
demonstratevthe absence of any material issue of fact.” JMD Holding Corp.-v Congress
Fin. Corp., 4 NY3d 373, -38:4»(2oc')5). The movant's failure't'o'make a erirna facie -
"~ . showing requires denial.ef 'the. motion regardless of the"sufficiency of the opposing'
papers. Id. | | . |
A criminaf conviction, whether by plea or efter‘triél, is conclusive proof of its
| underlying facts. Grayeé VDiStasio, 166 AD2d 261, 262-263 (15‘ Dept 1990). "

Therefdre, a defendant who pleads guilty to or is convicted of a criminal charge is

forfeiture of SSDI benefits in the amount of $98, 187. 90 that defendant allegedly
obtained durmg the penod of September 2010 through June 2013.

? Plaintiff agreed to extend defendant s time to submit opposmon to this motion to
- February 28, 2019. :

-
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_ collaterally estopped from relltlgatmg, ina subsequent crvrl action, the facts upon which
the conwctlon is based Id.; S T Grand Inc..v City of New York 32 NY2d 300 (1973).
- By virtue of Mallo’s convrctnon,_ .plalntrff ha,s»_establlsh.ed by a preponderance of
'~ the evidence..that Mallo' co'mmftte_d:the crime of second d‘egree grandvla_rc'eny.i Any
| proceeds, substituted .pro'ceeds--a'nd:/or’instrvumentalitie’s -of that crime arevthus su’bjectvto
forfeiture. The DA vther’efore has esta'blished.:its entitl_ement to vs'.ummaryjudgment as vt'o'v
iabilty. | B | | |
As to damages plalntlff bases the amount soughtiupon the cnmrnal trial .
; testlmony of a Socral Securlty Admlnlstratlon employee However despite his
~ conviction, nothrng in the excerpts from the crlmlnal trlal transcnpt mdlcates that the
T amount of criminal proceeds was determlned in the crlmrnal actlon and,t-he DA does
| not submlt any documentary evrdence establlshlng the amount sought and the relevant
_ tlme penod * Inany event the flgure must be recalculated based upon this court’ s’
| finding (dlscussed_below) that the:;a'ppllcable,statute of hmltatlons_ has expired W|t.h
- respect to a portion of 'the fzunds sou'ght. ',ACCordi-neg, Summaryju_dg‘ment' as t_o} :
' ‘, damages is denied wrthout prejudrce S
Mallo s answer does not specmcally admlt or. deny each of the complalnt S |

' allegatrons However h|s defenses aIIege (1) Iack of subject matterjurlsdlctlon under

* the Socral Security Act =(‘fS_:SA”);-'(2) |mproper venue; (3) explratron of CPLR §1‘31_1(1-) S

N

' -3 Notably, the crlmlnal trial transcrlpt does not mdlcate the perlod of trme dunng
_‘which defendant allegedly received $116,070 in SSDI benefits. Further, as noted in .
- footnote 1 above, the complaint in the prior action sought forfeiture of a lesser amount
- of SSDI benefits received during a different time period. These: dlscrepanC|es further
warrant denial of summary judgment as to damages '
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five year statute of llmltatlons (4) exprratlon of the SixX year statute of limitations for
. fraud (CPLR §213[8]); (5) plaintiff has vrolated the supremacy clause and equal v
protection clause by vrolatrng his due process rlghts under the SSA; (6) this court Iacks
subject matter jurisdiction since the S'ocial. Security Administration has not ‘dete.rrnined'
~ that he owes any monjes and is in the process of revrewmg whether or not he is
. disabled; (7) the supremacy clause preempts plaintiff from brlnglng this forfelture action
| and “[u]surping the federal process of the [Somal Securlty Administration]”; (8) failure to
plead fraud with sufficient. partlcularlty (CPLR 3016[b]) and pendency of a Socral
Securlty Administration redetermination process 9 fallure to join the Somal Securrty
Admmlstratlon as a party to. thls actlon and (10) vnolatlon of 42 USC §407 |
For the reasons set forth in the movmg affirmation, the allegatlons contained in
defenses one, two four five, SIX seven, eight, nine and ten. Iack merit and are
msufﬁcrent to rebut the DAs prlma facie showrng of entltlement to summaryjudgment :
as to I|ab|I|ty Accordlngly, these defenses are dlsmrssed
However, the thrrd affirmative defense is merrtorrous to the extent that plalntlff
seeks recovery for any SSDI beneflts defendant obtained prior to September 25, 2013
(five years prior to the September 25, 2018 commencement of this action). |
Accordingly, summaryjudgment IS granted in the: DA’s favor as to llab;|lty, however

: proof and recalculation of the claimed damages is requured before judgment can be

. entered.

(
1

Finally, defendant s request for a stay is denled No baS|s exists for such relief -
and although mcarcerated Mallo is nonetheless capable of defendrng himself in this

action. -
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For the foregeing rea_sons, it is hereby
ORDERED that plainﬁif%’s motion_ fo_r.summary{judgm.ent is grénted solely as to
|iability and is denied withbut prejﬁdiee as to damages;and it is further
ORDERED that the defendant s first, second, fourth fifth, S|xth seventh, eighth,
ninth and tenth affirmative defenses are dismissed.

- _The Vforegoingconstitutes this court’s decision and order. A courtesy copy of‘this "

decision and order has been mailed to defendant Mallo.

s

Hon. Martin Shulman, J.S.C.’
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