Plotch v 435 E. 85th St. Tenants Corp.

2019 NY Slip Op 31905(U)

June 29, 2019

Supreme Court, New York County

Docket Number: 157881/2017

Judge: Robert D. Kalish

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




[* 1] | NDEX NO. 157881/ 2017
NYSCEF DOC. NO. 100 RECEI VED NYSCEF: 07/03/2019

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. ROBERT DAVID KALISH PART IAS MOTION 29EFM
Justice
X INDEX NO. 157881/2017
ADAM PLOTCH,
MOTION DATE 11/16/2018
Plaintiff,
MOTION SEQ. NO. 004
- V -

435 EAST 85TH STREET TENANTS CORP., HALSTEAD
MANAGEMENT COMPANY, LLC, JP MORGAN CHASE BANK

N.A. and RALPH KAROW DECISION AND ORDER

Defendants.
X

The following e-filed documents, listed by NYSCEF document number (Motion 004) 83, 84, 85, 86, 87,
88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99

were read on this motion to/for REARGUMENT/RECONSIDERATION

Motion by Plaintiff Adam Plotch, pursuant to CPLR 2221, to reargue this Court’s decision of
October 3, 2018 granting Defendant JP Morgan Chase Bank N.A.’s (“Chase”) motion to dismiss
(Seq. 001) and Defendants 435 East 85™ Street Tenants Corp. and Halstead Management
Company, LLC’s (collectively, “Building Defendants”) motion to dismiss (Seq. 002) — both
pursuant to CPLR 3211 — is denied for the reasons stated herein.

Familiarity with the underlying allegations and underlying motion arguments is assumed.

A motion for leave to reargue pursuant to CPLR 2221 “is addressed to the sound
discretion of the court and may be granted only upon a showing that the court overlooked or
misapprehended the facts or the law or for some reason mistakenly arrived at its earlier decision”
(William P. Pahl Equip. Corp. v Kassis, 182 AD2d 22, 27 [1st Dept 1992] [internal quotation
marks omitted].) “Reargument is not designed to afford the unsuccessful party successive
opportunities to reargue issues previously decided or to present arguments different from those
originally asserted.” (Setters v AI Properties and Developments (USA4) Corp., 139 AD3d 492,
492 [1st Dept 2016] [internal quotation marks and emendation omitted].) “On reargument the
court's attention must be drawn to any controlling fact or applicable principle of law which was
misconstrued or overlooked.” (Macklowe v Browning School, 80 AD2d 790, 791 [1st Dept
1981].) Where it is demonstrated that the motion court mistakenly arrived at its earlier
determination, the granting of reargument is a provident exercise of such discretion. (Grimm v
Bailey, 105 AD3d 703, 704 [2d Dep’t 2013].)

After reviewing Plaintiff’s arguments, this Court finds that there is no basis to disturb its

October 3, 2018 decision (the “underlying decision’) on motion sequence 001 and 002 (the
“underlying motions™). In sum and substance, Plaintiff raises the same arguments he made in his
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opposition on said motions or improperly raises new arguments on the instant motion. This
Court will, nonetheless, briefly address the crux of Plaintiff’s arguments on the instant motion.

In this Court’s prior decision, dismissing Plaintiff’s action, this Court found, in sum and
substance, that, as a mere contract vendee, Plaintiff lacked standing to sue Building Defendants
for refusing to approve his application to purchase. This Court also found that Plaintiff could not
bring an action against Chase for not exercising its standing to challenge the denial. The Court
reasoned that to do so would require the Court to read Plaintiff’s contract with Chase as
“implicitly giving him, as a contract vendee, a back-door right to challenge Building Defendants'
denial of sale by forcing the seller to sue on his behalf.” (Plotch v 435 E. 85th St. Tenants Corp.,
2018 N.Y. Slip Op. 32643[U], 15 [N.Y. Sup Ct, New York County 2018.)

On the instant motion, Plaintiff argues that, pursuant to CPLR 1004, he should have
standing to challenge the Building Defendants’ denial of approval “not for his own benefit, or
merely in his capacity as a prospective purchaser, but in his capacity as a vendee in a contract
entered into ‘for the benefit of the bank,’ so as to enable the bank to reap the benefit to which it
is entitled.” (Memo in Supp. at 5.) Plaintiff cites no authority for this novel theory. Regardless
of whether such an argument was raised on the underlying motions, for this Court to recognize
such a theory would effectively eliminate the rule that a contract vendee lacks standing to
challenge a cooperative board’s denial of their purchase application.

Plaintiff cites 85 Fifth Ave. 4th Floor, LLC v [ A. Selig, LLC, 45 AD3d 349 (1st Dep’t
2007) for the proposition that his breach of contract claim against Chase and his tortious
interference claim against Building Defendants should be allowed to proceed. In 85 Fifth Ave.,
the plaintiff purchaser alleged that “that the board, of which defendant seller's principal was a
member, rejected plaintiff's application to purchase the subject cooperative unit and
contemporaneously amended the cooperative's by-laws to provide for the possibility of a
residential conversion that would increase the market value of the unit.” (85 Fifih Ave., 45 AD3d
at 349 [emphasis added].) In contrast, Plaintiff does not allege there was any similar impropriety
by Chase and Building Defendants. Rather, Plaintiff’s position is that, by itself, denying his
purchase application gives rise to a tortious interference claim against Building Defendants and
that Chase breached their contract with him by not challenging that denial. There is simply no
basis in the law for such position—again this would effectively eliminate the rule that a contract
vendee lacks standing to challenge a denial of his purchase application

Plaintiff also argues that this Court “overlooked Plaintiff’s contention that UCC 9-407(a)
bars enforcement of the Bank’s security interest from being subject to approval of the Co-op.”
(Memo in Supp. at 6-7.) Plaintiff further argues that “[t]o the extent that the Co-op contends
that this provision in the lease authorizes it or its members or board to block the Bank from
enforcing its security interest, the provision is squarely at odds with UCC 9-407, and thus, void.”
Plaintiff implies that by rejecting his application to purchase, Building Defendants “blocked”
Chase from enforcing their security interest. Not commenting on the potential merits of said
argument, the problem with Plaintiff’s argument is that it is not his argument to make—only
Chase would have standing to make this argument.
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Lastly, this Court notes that a court “is not required to discuss, in its decision, every
argument or case made or cited by [a party]. A court need only give its determination or direction
‘in such detail as the judge deems proper.’” (In re Estate of Ancell, 191 Misc 2d 252, 253 [Sur Ct
2002] [quoting CPLR 2219 [a].) However, for the sake of clarity this Court now states that it has
considered Plaintiff’s other arguments, including those improperly raised for the first time in his
reply papers on this motion to reargue, and finds them unavailing.

(THIS SPACE IS INTENTIONALLY LEFT BLANK)
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CONCLUSION
Accordingly, it is hereby

ORDERED that the instant motion by Plaintiff Adam Plotch, pursuant to CPLR 2221, to
reargue this Court’s decision of October 3, 2018 granting Defendant JP Morgan Chase Bank
N.A.’s motion to dismiss (Seq. 001) and Defendants 435 East 85% Street Tenants Corp. and
Halstead Management Company, LLC’s motion to dismiss (Seq. 002) — both pursuant to CPLR
3211 —1is denied.

The foregoing constitutes the decision and order of this Court.

st Nl S—
6/25/2019 /

T  HONPROBERY 5T'KAT1sH

CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION ' g ~
GRANTED E DENIED GRANTED IN PART OTHER ’

APPLICATION: SETTLE ORDER SUBMIT ORDER

CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT I:I REFERENCE

167881/2017 PLOTCH, ADAM vs. 435 EAST 85TH STREET TENANTS Page 4 of 4

Motion No. 004

4 of 4




