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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. ARLENE P. BLUTH PART IAS MOTION 32
Justice
X INDEXNO. 850262/2013
DEUTSCHE BANK NATIONAL TRUST COMPANY, AS _
INDENTURE TRUSTEE UNDER THE INDENTURE RELATING MOTION DATE
TO IMH ASSETS CORPS., COLLATERALIZED ASSET-BACKED
BONDS, SERIES 2005-7, ‘MOTION SEQ. NO. 001
Plaintiffs, ' '
- V -

JOSHUA KIRSCHENBAUM, NEW YORK CITY PARKING

VIOLATION BUREAU, NEW YORK CITY TRANSIT .

ADJUDICATION BUREAU, UNITED STATES OF AMERICA- . . DECISION AND ORDER OF
INTERNAL REVENUE SERVICE, SETH WINSLOW, BOARD-OF REFERENCE
MANAGERS OF THE 392 CENTRAL PARK WEST : . v
CONDOMINIUM, NEW YORK CITY ENVIRONMENTAL -

CONTROL BOARD, WINSTON CAPITAL, LLC,JOHN DOES AND

JANE DOES

Defendants.
X

The following e-filed documents listed by NYSCEF document number (Motion 001) 30, 31, 32 33, 34,
35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55 56, 57, 58, 59, 60, 61, 62,
63, 64, 65, 66, 67, 69, 70, 73, 74, 75, 76, 77, 78, 79 80

were read on this motion to/for JUDGMENT -‘SUMMARY

Plaintiff’s motion for: (1) summary judgment against defendants Joshua Kirschenbaum,
Winston Capital, LLC and Board of Managers of the 329 Central Park West Condominium (2)

default judgment against the non-answering defendants (3) an Order of Reference is granted.

Background

This foreclosure case concerns a note secured by a residential apartment owned by -~
defendant Kirschenbaum located at 392 Central Park West in Manhattan. On July 21, 2005,
Kirschenbaum executed and delivered a note to First Financial Equites; Inc in the amount of

$600,000. As security for the note, he executed a mortgage encumberir_lg the subject property to
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Mortgage Electronic Registration Systems, Inc. (“MERS”). MERS assignéd_ the mortgage to
plaintiff Deutsche Bank on May 8, 2009. Plaintiff claims to have receivea physical possession of
the note on September 29, 2005.

Defendant stopped making monthly payments of the principal and intereét starting in
April 2008. Plaintiff commenced this foreclosure action on Aﬁgqst 29, 201-3; Defendant
appeared in the action, asserting several affirmative defenses. Defendants Wiﬁsfon Capital , LLC
and Board of Managers of the 329 Central Park West Condominium also ansWered but h‘ave'not
submitted opposition papers in response to the summary judgment motion.

‘No action was taken on the case until January 31, 2018, when the Court Held é
foreclosure settlemeht conference. The matter was released frbm the settlement conference part
and plaintiff filed this motion. ,
| In opposlition, Kirschenbaum insists that summary judgment\ cannot be granted for the
folloWing reasons: plaintiff did not establish standing to bring suit, it di_d not .comply with the
requirements of RPAPL 1304 énd 13061,vanc.1 it did not s¢nd c‘iefe:ndant a défault notice.
Discussion

To be entitled to the remedy of summary judgment, the ‘moving_ party “must make a prima
facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence to
demonstrate the absence of any material issues of fact from the case” (Winegrad v New York Univ.

Med. Ctr., 64 NY2d 851, 853, 487 NYS2d 316 [1985]). The failure to make such a prima facie

showing requires denial of the motion, regardless of the sufficiency of any opposing papers (id.).

" In his answer, Kirschenbaum alleged that plaintiff did not comply with the requirements of RPAPL 1301-1306.
However, defendant only addressed RPAPL 1304 and 1306 in his opposition papers and has therefore abandoned
the other RPAPL claims.
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When deciding a summary judgment motion, the court views the alleged facts in the light most
favorable to the non-moving party (Sosa v 46th St. Dev. LLC, 101 AD3d 490, 492, 955 NYS2d
589 [1st Dept 2012]).

Once a movant meets its initial burden, the burden shifts to the opponent, Who must then
produce sufficient evidence to establish the existence of a triable issue of fact (Zuckerman v City
of New York, 49 NY2d 557, 560,427 NYS2d 595.[1980]). The court’s task in deciding a summary _
judgment motioﬁ is to determine whether fhere are bonafide issues of fact and not to delve into br
resolve issues éf credibility (Vega v Restani Constr. Corp., 18 NY3d 499, 505, 942 NYS2d 13
[2012]). If the court is unsure whether a triable issue of fact éxists, or can reasonably conclude that
fact is arguable, the motion must be denied (Tronlone v Lac d ’A;niante Du Quebec, Ltee, 297 AD2d

N 528, 528-29, 747 N'YS2d 79 [1st Dept 2002], affd 99 N'Y2d 647, 760 NYS2d 96 [2003]).

Standing to Bring Suit

Defendant claims that plaintiff lacks standing because it failed to demonstrate that it had
physical possession of the note prior to commehcing this action. Plaintiff claims 1t had physical
possession of the note as .of September 29, 2005 and in support of this assertion, submits an |
affidavit by an employee éf plaintiff’s loan vservicer (NYSCEF Doc. No. 37). In the affidavit, the
employee states: “Plaintiff was physically delivered the original Note on September 29, 2005 and
Plaintiff remained in physical possessmn of the Note up to and through the date upon Wthh this
action was commenced” (id. at § 5). In its oppos1t10n papers defendant claims that this afﬁdav1t
is not admigsible because it is a business _record and plaintiff has failed to establish a proper
foundation because the employee does not state fhat she is personally familiar with plaintiff’s

business records and has failed to submit “any evidence, such as a power of attorney,
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demonstrating that these affiants or Ocwen [the ldan servicer].haive the authority t_o act on behalf
of the Plaintiff” (De.fendant’s Opposition .Papers at 9 24). |
In its reply, plaintiff submits a power of attomey dated September 6 2013 from Ocwen |
stating that it is authorized to maintain the foreclosure proceeding and to execute afﬁdav1ts on.
| behalf of plaintiff (NYSCEF Doc. No. 78) At oral argument, defendant clalmed that thlS power
of attorney is inadmissible because it was presented for the flrst time in reply and new issues '
cannot be brought up in reply.
“Tlie function of reply papers 1s to address argurﬁents made in opposition to the position
taken by the movantand not to permit the movant to introduce new arguments in support of, or
" new grounds for the motioni’v (Dannasch uBi]‘ulco, 184 AD2_d__ 4'l5, -41'7, _585 NYS.2d 360 [1st
Dept 1992]). In his opposition papers, defendant nuade. an argumentabout the validityiof the
- affidavits from the Ocwen employees and asserted that they arevv invalid 'u_n.less accornpanied by
proof, such as a pouver of attomey. In addressingthis argurnent,‘plaintiff attached the power of. ,
vattorney.j | | - | |
The whole point of reply papers is to address the arguments..made in opposition and that’s
“exactly what plaintiff did'here. The povizer of attorney is admi_ssiblle.and asa result, the afﬁdavits
of the Ocwen employees ftne Jennifer Jeudy Afﬁ_davit [NYSCEF Doc. No. 37 and the Vital
Philma Affidavit [NYSCEF Doc. No. 38]) are admissible. Because the affida\}its establish that
" plaintiff had physical posSession of the note priornto the commencernent;.of the suit, standing has

- been established.

RPAPL 1304 and 1306
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Defendant claims that he was never served'-with a*“90 Day” notice pursﬁant to RPAPL | §
1304. However, plalhtlft submits an afﬁdaVIt stating that such a‘notice was sent by ﬁrst class and -
certified mail (V1ta1 Philma Affidavit, NYSCEF Doc No. 38) The afﬁdav1t is adm1551ble and
rebuts defendant’s mere denlal of recelpt of service (see Jonathan Woodner, Co. v Hzggzns 179
| AD2d 444, 445,578 NYS2d 561 [1st Dept 1992]?_h01ding; “Proof that a'_regul-ar ofﬁee practice
and procedure is followeql_ with r_eshec_t to mailings raises a.pres‘vu.rr'lptioh of receipt that cannot be
rebutted by a bare denial- of receipt’;). Defendant further claims that the nptice is ciefective
because it is net in the statutorily required 14 point font and instead, is in_ 12 point foht
(NYSCEF Doc. No. 63). However, tlpon VieWing the doc'ument_vdefen_dant submitted, it appeafs
that the attachedA copy va this Nrotice is not a full-seale cop&. Thus, defendaht fail_ed to meet its-
. prima fac1e burden to show that this requlrement was not met. | ‘
Defendant also insists that plamtlff falled to file a “Step 1” ﬁhng W1th the New York
- State Department of Flnanc1a1 Services as is requlred under RPAPL 1306. However, plamtlff has

provided proof of the ﬁlihg statement and acknowledged ﬁlihg in an affidavit NYSCEF Doc.

~ No. 75 at§ 10, NYSCEF Doc. No.77)2

| Default Notice
Defendant alleges.th‘at plaintiff has failed to establish that plaintiff mailed a default notice
to defendant pursuant to the terms of the mortgage. However, the Jeudy Afﬁdavit indicates “On
March 13, 2009, the outstanding payments wer_e duly demanded by mailivng a demand letter

B )

pursuant to the terms of thé, Mortgage at the notice address” (N YSCEF Doc. No. 37 at 7 10).

2 The Court recognizes that plaintiff did not attach proof of the filing statement in its motion papers, but the ﬁlmg :
statement is attached in reply as Exhibit 2 (NYSCEF Doc, No.77). - _ !
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-

Agaih, mere denial of receipt cannot overcome the presumption of service that is established by
an affidavit.
Defendant has failed to suécessfuily plead any defensés t6 the,foreclosure. action.
Accordingly, it is hereby |
ORDERED that the motion by plaintiff for summary judgment is granted and the answer
and all affirmative defensés of defendants Joshua Kifschenbéum, Winsion Capital, LLC aﬁd |
Board of Managers of the 3'29 Central Park West Condominium, are severed and dismissed and
. /
deemed notices of appearance'and demand for notice of sale and notice of surplus money; and it
;s furthér |
ORDERED that plaintiff is entitled to a default judgment against the non-answering
defendants; and it is further
ORDERED that Joseph Buono with _én address of 804 Roufe 9 Ste 4, Fishkill, New Yo£k
" 12524 and phone number of 845-765-1050, is hereby appointed Referee in accordanée with
\ RPAPL § 1321 to compute the amount due to Plaintiff for principal, interest and other
disbursements advanced as provided for in the note and moﬁgage upon which this action is
brought, and to examine whether the mortgaged property caﬁ be sold iﬁ parcels; and it is further
ORDERED that the Referee may take testi_mény pursuant to Ri)APL § 1321; and it is
further | |
ORDERED that by accepting this appointment .the Referee certifies that she/he is in
compliance with Part 36 of the Rules of the Chief Judge (22 NYCRR Part 36), including, but not |
limited to §36.2 (¢) (“Disqualifications frbm appoinfment”), and §36.2 (d) (“Lirﬁitatioris on
appointments based upon compensation”), and, if the»Réferee is d.isqualiﬁed from receiving an
appointment pursuant to the provisions of that Rule, the Referee shall immediately notify the
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Appointing Judge; and it is further |

ORDERED that, pursuant fo CPLR 8003(aj, and in thé discretion of the court, a fee of
$350 shall be paid to the Referee for the computation of the a;mount due-and} upbn the filing of
her/his report and the‘ Referee shall not request or accept additioﬁal compensation for the
computation unless it has been fixed by the court in accordance with CPLR 8003(b); and it is
further; |

ORDERED that the Referee is prohibited from accepting or retaining éﬁy funds for
herself/himself or paying funds to him/herself without corhpliance with i’art 36 of the Rules of
the Chief AdministrétiVe Judge; and it is further

ORDERED that plaintiff shall forward all necessary documents to the Referee
within 30 days of the date of this order and shall promptéy respond ';o every inquiry made
by the referee (pfomptiy means within two busines_sgdays); and it is further |

ORDERED that plaintiff must bring a mot@on for a judgment of foreclosure and sale
within 30 days of receipt of the referee’s report; and it is further | |

ORDERED that if plaintiff fails to mee-t thése deadlines, then the Court may sua sponte
vacate this order and direct plaintiff to move again for an order of referencé and the Court may
sua Aspont’e tol] interest depending on whether the delays are dﬁe to plaintiff’s failure to move this -
litigation forward; and it further

ORDERED that the caption be amended to remove the John and Jane Doe defendants;

and it is further
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ORDERED that the caption shall read as follows:
SUPREME COURT OF THE STATE OF NEW YORK . ) Ihdex No. 850262/2013

COUNTY OF NEWYORK =~

o .
DEUTSCHE BANK NATIONAL TRUST COMPANY, AS INDENTURE
TRUSTEE UNDER THE INDENTURE RELATING TO IMH ASSETS
CORPS., COLLATERALIZED ASSET-BACKED BONDS, SERIES 2005.7,

' Plaintiffs,
v

JOSHUA KIRSCHENBAUM, NEW YORK CITY PARKING VIOLATION
BUREAU, NEW YORK CITY TRANSIT ADJUDICATION BUREAU,
UNITED STATES OF AMERICA-INTERNAL REVENUE SERVICE, SETH
WINSLOW, BOARD OF MANAGERS OF THE 392 CENTRAL PARK
WEST CONDOMINIUM, NEW YORK CITY ENVIRONMENTAL
CONTROL BOARD, WINSTON CAPITAL, LLC

v-Defendants. »

and it is further S

ORDERED that wtthin thirty _day‘s,» 'counsel for pﬂlaintiff shall serve a copy of this order
with notice of entry npon the Ccunty Clerk (60 Centre Street, Roorn 141 B’) 'and the General Clerk’s
Office (60 Centre Street, Room 119), V\v/hol. are directed to .mark .the ccurt’s records to reflect the
parties being removed; and it 15 further . | |

ORDERED that such service upon the County Clerk and the Clerk of the General Clerk’s
Office shall be made in accordance with the procedures set forth in the Protocol on Courthouse

.~ and County Clerk Proceduras far Electronically Filed Casés (acces'sible at th‘e “E-Filing” page on

the court’s web51te at the address (ww. nycourts gov/supctmanh)] and itis further

ORDERED that Plaintift shall serve a copy of this Order with notice of entry on all partles _

'

and persons entitled to notice, including the Referee appornted herem
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Next Conference: December 3,2019 at 2: 15 p-m..

If plaintiff has moved for a Judgment of fofeclosure and sale Before the cenference then .-
plaintiff can seek an adjo_urnment. Please consult _the part’s rules fqr _inforrnation about how to
obtain an adj ournment. .An appearanee i.s reql;ired if a'.rAnotion._for- a 'J_F.S has not been made;

counsel appearing for plaintiff must come prepared to explain the delay or interest may be tolled.

4/9

ARLENE P. BLUTH, J.S.C.

CHECK ONE: : CASE DISPOSED ‘ o < | NON- F!NHQNSIMLENE P BLUTH
| GRANTED ) D DENIED GRANTED IN PART ' I:I OTHER
"APPLICATION: SETTLE ORDER ‘ SUBMIT ORDER o .
CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN ‘FIDUCIARY APPOINTMENT o D REFERENCE
9 : ) ! ’ ( J . .
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