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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRES!Ht: HON. ANDREW BORROK 

EVENGIA 4-!UIDISCH, ANTHONY A80Y, 

Ptam. 
_..,_ 

JEFFREY MERMELSTEIN. MICttA.EL fOX, JEF'FREY STEW 
SALON NOR7MeA$T, •NC., JEfFR;EY SJ'il-N SAlON NORTH, 
INC., JEFFREY StttN SALON SOOTH, INC .. JE.FfReV STEIN 
SALON NYC EAST 78. INC. 

----~·--·~----._,------)(_ 

PART IAS MOTION 53EFM 

65103412016 

MOTION DATE 04/15/2018 

MOtJON SEQ, ND. 002 

DECISfON AND ORDER 

The fallowing •fil«t ~IS. listed by NYSCEF document number (Motioo 002) a&, 37, 38, 39, 40, 
41, 42, 43, 44, 45, 46, 48, &2. 53, 54. 55, 56, 57 

OtsMtSS 

Upon 1he foregoing ~nts. ~ for the ~set forth on the :reoord (112412019). E·n~Qgia 

Hwdiseh and Anthony Abdy's (the Pfaiatifti) motion to dismiss Jeffrey Mermelstem+ Michael 

Fox. JetlTey Stein &don Notlheast, Inc .• Jeffrey Stein Salon North. Inc~ Jeffie)' Stein Salon 

South. Inc .. end Jeffrey Stein Salon NYC East 78, Inc:s (collectively~ the Defeadants} farst 

tltrough six rowuetclaim.i is granrcd. 

This action arises from the panics' dispi.ire over the management of the Jeffrey Stein Sakm NYC 

F..aSl 78~ lnc .. (the Salon). The Salon was shut down. permaneotly on May 3-0t 2018. 

Reference is made.«:> a ~n Promissory Note (the NMe), dated July 12, 2016, by and between 

Jet'fiey Stein Salen East 78~ .Inc .. J~' Mermehtein, and 1'Yfichael F~x. as borrowers~ and 

Anthony Abdy? as Jeodert ~t to which Mr. Abdy provided a $60*000 interest :ice loan in 
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agreement (NYSCEF Doc~ No. 42), 

Pursuant to an undated Stock Purchase Agreement (the Stock Purchue Agreement), by and 

between Jeffie)' Stein Salem NYC East 78, Inc~ Jeffrey Mermelstein. and Michael fox. in fuvor 

of Anthony Abdy and Evmgia Huldisch. the Plaintiffs each received 49 sh.ares of lhe Salon in 

exchanse for the purchase price of$60,000~ which Mt. Abdy previously lent under the Note. md 

a commitment by the Plaintiffs to pay up to $70.000 for the cc$1 of renovations to the Salon 

(NYSCEF Doc. No. 43), 

The patties also entered into a Shareholder Agreement (the Shareholder Agreannt)~ dated 

April 6, 2017, by and between Jeffrey Stein Salon., Jeffrey Mennelstein, Mkhftd fox, Anth®y 

Ahdy and Evengia Huldisch. to add.re~ such i~ as dividends. markcti111 costs, Md the capital 

requirements of a rorporation (NYSCEF Doc. No. 44). Although the Shareholder Agreement 

submitted in support of k intrumt motion 'Y''.U unsigned~ at oral argument. the Plaintiffs' counsel 

provided iil copy of the executed sisftature page of the Shareholder Agteement. 

On May l.S~ 201 S. b Salon• s landlord commeneed M action c:aptio.ned J()J E. 78 & l)wttier:s 

Corp. \I Jeffie)! Mermeutein~ Index No. 15494412018 (b Prior Adioa) against Mr. 

Mermelstein. punuant to a certain gtmranty, dtted April 23t 2008, that was txecuted by Jeffi'ey 

Mermelstein m favor of 301 E. 78 St. Owners Corp .• wherein Mr. Metmelstein gwmmteed 

payment of the Salon's. rc-nt upon any default under the Salon•s lease (NYSC11f Doc. No. 46), In 

his Answer in ·die~ .. ktion. Mr. Mermelstein.~ crosscJanns~t M1. Hwdisch and 

----------- ------
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Jt..fr. Adby for: ( l) breach of oontract (f'U'St cross claim), {2) indemnification (~ond cross claim). 

and (3) contribution (third c.:ross claim) {NYSCBF Doc. No. 40), 

The Plaintiffs fi.led 1heir oomplaint in thi~ action <m September 7. 2018. On April 18, 2019~ the 

Dcftndants filed a. Verified Answer and Co!Jl'.ftere.taims (NYSCEF Doc. No. 41). In their 

Answer. the Defendants mert.ed t.1lmterelaims fur: (l) breach. of contract (fim oounterc.taim), 

(2) indcmni&adon (second cmmterdaim). (3) contributi-On (third counterclaim),, (4) brRch of 

contmtt (fourth cm.mterclaim), (5) ~b of tiduc.iaey duty (fifth roun~mJ, (6J fraud (sixth 

Di1eusdon 

The Plaintitfs move to dismin. the Defendants~ cwnterclaiw .pursuant to CPLR § 32 t l (a}( l ), 

(a)(l). (a)(4), and (.a)(1). On a miotion to dismits. the plQdings are to be a.fforded a liberal 

NYld Sl, 87 U 994 J). Under CPLR § 3211 (a)( 1), the court may di$ml$s a. cause of oodoo where 

the documentary evi~ ccmclusively establishes a defense ro the claims as a matter of law (id, 

88). Unde:r CPLR f 3211 (a)(l). dismissal .may be justified if a party lacks the• c~ity to 

sue. lJnder CPLR § 3211 (a)(4 ), dismit~ is wammted where lhere is ~action pending 

bm:wem the same patties for the same c~ of actimi. Dismisnl under CPLR § 3211 (a)(7) 

requires U1e court to~ whether 1he proponent of the pleading bu a cause of action and not 

whether hems stmed mie (id). 
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The Defendants' first and .fourth counterclaim allege that the Plaintiffs, in their individual 

<:apacity, de.faulted in their contractual obligations to Mr. Memi~btein .and Mr. F<m .b)' Wling to 

employee payroll and (i,.r) for Mr. Mermelstein's servi~ The Plaintiff~ argue that the 

counterclaims for breach of contract faiJ ~the Def~ndants fail w specit}' which. con.tracts 

plmntiff's perf~. (3) the defiwhmt~s breach and (4) resw\ing damages {Harris \t Seward 

Park Hous. Corp .. ~ 79 AD3d 42.S, 426 [1st Dept 2010)), With reprd tc the Plaintiffs~ alleged 

obligation to pay the $10,000 stock ale bwac.e to the individual De:fctxt1111ts (NYSCEF Doc. 

No. lS. , 3 ), the Stock. ~· Aa;re:ement simply states tbal the Plaintiffs ''shall fund the 

renovations at the Sal-On tor a maximum amount of s~~~ty Thousmd ($70.,000.00) Donan·· 

(NYSCEF Doo. No. 43, § 4), Thus, the Stock Purchase Agreement utterly refutes the 

Def~' aUegatioo that \he)' m persoM.lly entitled to n:ccive the $10,000 fur Salon 

With regard to the Plaintiffs,. a11eged obligation to ~· rent. employee payroll and for Mr. 

Mermclsteio's servi~s,. ~ oblip.tiom do not~ in the Note, the Stock Purchase 

A~l. or the Shareholder~. Futtber,.. the StockPw:chuc Agtee~nt contaim a 
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prior agreements or understandings between the J*ties relating to the :stock of the CompMy'' 

(id,. § 11 ). Jn short .. the~cnb submitted by the Plaintiffs uttcriy refute ·the ~·s 

wJepti<ms. The Defendants do 001. identify may other existing COOtmcl that might contain said 

obligations. (ste Sud v Sud. 211 AD2d 423, 424 [1st Dept 1995} [dismissing a claim for breaeh. of 

the extent that the Plain.tiffs were to pay rmt, this portion of th~ 00\Ulterdaim is also duplicative: 

of the first erossclaim ~erred in the Prior Aeli<•n. A.:cordingly. me Plm1niffls' motion to dimliss 

C4mlrihudon) 

The Defendants• seeond and third couotero.lftims are fot indemnifx:ation and cootribution 

regmdiDg any rent cnved ttJ ·ate Salon's landlord in the Prior Action. The Plai:ntiffs argue 1hat the 

~nd mad third counterclaims should hr: dismissed under CPLR § 3211 (a)(4
1
) becaue they are 

duplic.ath•e of claims.~· as.se.rred by the De~ in ·the Prior Amon. The: court agrees. 

ft 9-14. K'llh NYSCEF Doc. No, JS.,, $-12). Accordingly .1he· Plaintiffs~ motion to dismiss the 

se<:oud Md thttd ~&aims is. granted. 
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C. The Defendants' Fifth C1NP1terdaim (Drettdl of Fidudary Duty) 

The Defendants allege dull the PlwmiftS mismawiged the Sa.too by d:wlging bank aec.ountS; 

incompetent (N'VSCEF Doc. No. JS,.,, 9-14). The Plaintiffs rut;ue lhitt the c<;unt~luim foT 

breQCh or fiduciary duty fails ~ (i) the claim belongs. to the corporation alooe, (ii) it was 

not pted v.ith particularity. and (iii) the business judgment rule ~ this claim \\iithout 

all~ of bad faith or fraud. A~ of fiduciary duty requires the existence of a ftduciary 

relationship, ~-Onduct by the opposing party* and damages directly caused by that party· s 

misoonduct (fokf.;/k v Pokuit. J 1:5 AD)d 428~ 429 [ht Dept2014]). CPLR § .3016(b) imposes a 

heightened pleading ~ for breach of fiduciary duty claims and requires wt ""the 

circwn~s ooustituti:ng the wrong ... be mrtfd in deudt"~ A shareholder does not have an 

individual~ of action for a wrong &ialltSl a c~ktn (Abrums v DoMti, 66 NY2d 951~ 

953 (1985]). 

Here. the Defendants' allegations may plead a 'Wrong tu the Salon,, hut not to the individual 

Defendants. The £.>efend.ant:S. hO\VeVer. do not~ these counterelaims deri\'lttiveJy. To the 

exte'llt that the Defend.ants b.w;e. their claim for bre~ of fiduciary duty fur failure to pay Mr. 

Mmnelstein,, any such claim must be dismissed as dupliAtive of the Def~~ claims for 

bRKb of eoouact (see AG Capital Jlmding Parmers 1• Sime St lkmk & Trust Co.. 46 AD3d 

392 .. 394 [bt Depa 2001]l. Accordingly* the Plainlitls~ motion to dismiss 1he fifth c-0waterolaim 

far breach of fiduciary duty is granted. 
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The six.th counterolaim alleges that ·the. Plaintiffs.,. fraud be:pn· at the time of contract 

negotiations~ the Pbin1iffs blew ·that they did oot intend to honor their oblisatiom, that they 

f&seiy induced the De~s co seU stock resulting in me Defendants' ~le reliance and 

damages (NYSCEF Doc. No. 35. ,-, 21-23). The Plaintifli argue that the counterclaim for fraud 

fails ~. {i) the aHeptions encompass promises of fiJture perfomumce rather than a 

representati-0n of existing fact &id (ii) 1:be claim is not pied wi!h pcnicularity. A claim for fraud 

Corp. ,.. 42nd St. Dev. Carp., 14S AOM 249. 251 [ht Dept 1.989]). 

The bare allegations concerning the Maitttitls • ~t.ation o:f their •'skill~ ~perien.ae and 

contads t.o ~rt tile salon~ are insufficient to meet the heightened pJC'ding ~ for fraud 

(kl .• , 3). In this :r~ the Def'ettda.nts fail to identify MY statemcmts made by the Plaintiff!! that 

would ®Mtitute a material mis~. further. the Dtfmdmts• allq:a1ion that the 

Plaintiffs promised to bring new staff and elientele ta the Salon dQes not oonstitute a viable Im.sis 

tbr fra-ud (.ree Tribune Prim. Co. \' 16.3 Ninth Ave. Realty, Jn, .... 88 AD2d 811. 819 [bt Dept 

1982) [~·[r}~tations are oot actionable if they are promissory in ~ or relate ~rely tn 

future expectations"]). Acrordingly. the Plaintiffs• motioo m dismiss the lkf~~ ruxlh 

counterela1m for hud is granted 
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E. Th Defeednts Jdfrey Stein Salon NoriMan, Inc.. Jeffnf Stein Salon North, lne., 

and Jeffrey Stein Salea &:lada. lac. 

finally, the Plahuiffs ~ that Jefftej.· Stein Salon No~ fnc.~ Jeffrey Stein Salon No~ 

Inc+,, md Jeffrey Stein Salon Sooth, Jnc. (the Salon De/endaats) l:J;n·e oo standing under CPLR § 

~211 (a) (3) to assen c:~rclaims ·because there are oo facrual aUegatkms that (i) the Salon 

cowtttelaimWJts and to the ~that (he. (lQUnleJ'claims are alleged on their ~f. the)· ~ 

dismi~. 

1/24d019 

=~N Oonu 
~~ 

Nl./CWn'~ D litU'aDCE 
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